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Lazarus still
sits in the
driver’s seat
THERE is life after Corpcapital.

At least for some, and most
definitely for Neil Lazarus,
whose hectic schedule now

includes corporate finance advisory
services, private equity interests and
property development.

Lazarus has no regrets about his
Corpcapital experience. He says he
was “baptised into the commercial
world under fire” shortly after leav-
ing his practice as an advocate to
join Corpcapital.

He was at the forefront of suc-
cessfully defending the company
and its management against allega-

ital days, and as an advocate who
specialised in corporate restruc-
tures, Lazarus now consults to many
listed and private companies.

He has been involved in signif-
icant transactions both locally and
abroad, including the Netcare/GHG
UK deal.

He also invests as principal in
larger-sized private companies that
have strong growth potential, with
the aim of taking some of them to
listing. These growing operations in-
clude investments in brick, sand and
stone businesses that supply the
booming construction sector.

It was recently announced that
Lazarus was part of a consortium
which had taken control of the listed
vehicle Buildmax into which they in-
tend to reverse a number of signif-
icant assets in the building materials
and construction and mining equip-
ment and services industries.

Lazarus is also the nonexecutive
chairman of Seardel, a position he
has held since 2001. His other pri-
vate equity interests include stakes
in Stuttafords and Corricraft.

One of his recent property devel-
opments is Splice Riviera, the stylish
apartment block on the corner of
Riviera and Main Roads in Johan -
nesburg, which is modelled on a US
lifestyle approach and includes fa-
cilities such as concierge, valet, laun-
dry and gymnasium. There is anoth-
er residential property investment in
Northcliff, also in Johannesburg.

Lazarus has an interest in retail
development, with a shopping cen-
tre being built in Fairmount (near
Glenhazel, Johannesburg) and
mixed residential/retail projects as
far afield as Nelspruit and Boksburg.

In advising on corporate finance

deals, Lazarus has made a profound
crossover from the law as a profes-
sion to the law as a business.

As an advocate at the Johannes-
burg Bar for about 16 years, followed
by appointment as senior counsel by
Nelson Mandela, Lazarus says that
practising as an advocate does not
equip one for a career in business.

“This is because of the nature of
the profession and the focused skill
that it demands. The advocate is not
proactively involved in the business
transactions of others. His skill is in
scrutinising historical fact and con-
ceptualising how to best present it.”

The advocacy profession is inher-
ently insular. Commercial attorneys
are better equipped to make a rad-
ical career change as they interact
with their clients as corporate deals
are being designed in real time.

“The nature of being an advocate
is that one becomes risk averse, de-
tached, objective and even cynical
and sceptical. These necessary qual-
ities are sometimes juxtaposed to

the entrepreneurial risk-taking atti-
tude required in business. But one
quality that stands the crossover test
is that of good judgment. This is a
quality which has universal applica-
t i o n s, ” says Lazarus.

As an advocate, Lazarus acquired
high-level knowledge skills in devis-
ing schemes of arrangement, merg-
ers and takeovers, with international
exposure to other markets in cross-
border transactions. This type of ex-
perience obviously invaluably car-
ries across to a more business-
oriented career.

LAZARUS says that life in busi-
ness involves a different mind-
set. “The days are no longer 18-

hour stretches and I don’t have to
keep a notepad next to my bed to jot
down those middle-of-the-night
ideas for cross-examination.

“A career that involves selling
time, which is what most profession-
als do, was uniquely challenging.
You have to always be at the top of

your game in terms of both quality
and quantity. My lifestyle now as a
businessman is totally different.”

Lazarus says there are no plans to
go back into the practice of law, but
he admits to missing the intellectual
stimulation that comes from a day of
being in court.

Before changing careers and join-
ing Corpcapital, Lazarus was ap-
pointed as an acting judge between
1998 and 1999 at the Johannesburg
High Court. He presided over the en-
tire spectrum of legal disputes, rang-
ing from conventional civil cases to
divorces, opposed and unopposed
applications, as well as criminal
trials and appeals.

Lazarus says that the criminal
trials were particularly challenging.
“You have to adjudicate matters in-
volving appellants or accused who
appear before you in leg irons, often
unrepresented throughout the crim-
inal process. There are language bar-
riers and the case volume is enor-
mous. It is hard to do justice in these
circumstances, but you do your
best.” He says he left law with se-
rious concerns about the efficiency
of the South African court system.

Lazarus says he seldom sees Jeff
Liebesman, one of the Corpcapital
directors who is no stranger to cor-
porate scandals, being the focus of
the W&A matter many years ago. On
whether corporate SA will give
Liebesman yet another chance,
Lazarus says he doesn’t know.

But he describes Liebesman as
very able, resilient, industrious, op-
erationally-oriented and very deter-
mined. So who knows where he
could reappear next.

Lazarus consults to Blue Label In-
vestments, a company that operates
in the telecoms arena with its main
focus being the distribution of pre-
paid solutions, including air time in
SA and other emerging markets in-
cluding India and countries else-
where in Africa and South America.

Lazarus says that Blue Label is
due to list this year “in what is an-
ticipated to be one of the most ex-
citing IPOs this country has seen for
a long time”.

His range of diversified business
interests have taken him on an in-
teresting journey and a long distance
from his career as an advocate.

Judy Gilmour
Business Day

tions of corporate governance mis-
conduct. He says that vindication
came at a high cost. “The destruc-
tion of considerable shareholder val-
ue and the premature end to a com-
pany which was brimming with po-
tential were the casualties of a bit-
terly fought corporate dispute.”

Lazar us’s primary role at Corp-
capital was to help establish and
build a corporate finance team. The
core of that team entered into a
management buyout transaction to
acquire Corpcapital’s corporate fi-
nance business and are the drivers
behind Java Capital corporate fi-
nance today.

As the Corpcapital dust is almost
settled, with a strong background in
corporate finance from his Corpcap-

Neil Lazarus has travelled a long way from advocate to businessman.

Attorney escapes double taxation trouble
IT HAS been some time since the
South African courts have had an
opportunity to consider the effect of
double taxation treaties that have
been concluded by SA.

In a recent case the taxpayer
resided permanently in SA and was
an attorney who was admitted to
practice both in SA and Lesotho.
From a practical perspective, he was
a partner with firms in Bloemfontein
and in Lesotho. It is important to
note that, when rendering services
as attorneys for the partnership in
Lesotho, the partners did not act in-
dividually, but acted on behalf of the
Lesotho firm. Profits of the Lesotho
firm were shared equally by the part-
ners. The profits earned by the tax-
payer in Lesotho as a partner of the
firm were taxed in Lesotho and the
question arose whether these profits
were also taxable in SA.

The taxpayer argued that any tax
that is levied on his share of the prof-
its of the Lesotho firm would
amount to double taxation in terms
of the relevant treaty concluded be-

tween SA and Lesotho.
The taxpayer relied on the pro-

visions of article 7 of the treaty to
contend that his share of the profits
were only taxable in Lesotho. The
relevant article provides that profits
of an enterprise of Lesotho are only
taxable in Lesotho unless the enter-
prise carries on business in SA
through a permanent establishment
situated therein. Then the profits
may also be taxed in SA, but only so
much of them as is attributable to

the permanent establishment.
The tax court held that, when ref-

erence is made to an enterprise of a
contracting state, it means an enter-
prise carried on by a resident of a
contracting state. A resident of a
contracting state in Lesotho is a per-
son who pays tax in Lesotho. It was
held that the partnership in Lesotho
was not liable to tax in Lesotho in
view of the fact that partnerships are
not separate legal entities in Lesotho
— it is each individual partner that
accounts for the profits of the part-
nership and that is liable for the tax
associated therewith.

The judgment is especially im-
portant in view of the fact that article
14 of the treaty was not relevant with
reference to the profits derived by
the taxpayer. In particular, article 14
deals with income derived by a res-
ident of SA in respect of professional
services of an independent charac-
ter that is rendered in Lesotho. Pro-
fessional services include the inde-
pendent activities of physicians,
lawyers, engineers, architects, den-

tists and accountants or other pro-
fessional persons. It was held that
this article is not applicable in the
light of what the taxpayer earned,
was not income from professional
services, but a share in the profits of
the partnership in Lesotho. The cal-
culation of the taxable amounts de-
rived by the taxpayer did not include
the individual fees of the taxpayer.
Consequently the taxpayer never de-
rived income from any independent
activities conducted by him, but a
share of the profits of the partner-
ship on whose behalf he acted.

The court held that the taxpayer
carried on an enterprise in respect of
the partnership activities in Lesotho,
together with the other partners. Ef-
fectively the taxpayer, being a resi-
dent of SA, conducted a business in
Lesotho through means of a perma-
nent establishment. Article 7 of the
treaty thus became applicable and
the profits were taxable in Lesotho.
The profits were also taxable in SA,
but the country is obliged to grant a
credit to the taxpayer in respect of

any taxes that are imposed in SA.
Unfortunately the judgment did

not specifically deal with the inter-
action between treaties and the pro-
visions of the income tax laws. How-
ever, specific reference was made to
certain provisions in the Income Tax
Act, for instance section 24H thereof
that deals with partnerships. The
impression is therefore created that
a treaty should be interpreted
against the background of the do-
mestic provisions contained in the
Income Tax Act. The taxpayer clearly
conducted an enterprise in Lesotho
through means of a permanent es-
tablishment in the form of the legal
partnership. What is significant,
however, is that the court held that
he did not receive income from his
professional activities as envisaged
in article 14 of the treaty, but that he
merely shared in the profits of such
partnership, resulting in article 7 be-
coming applicable.

n Emil Brincker is a tax director at
Edward Nathan Sonnenbergs.
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WHEN an entity intends to
purchase a partial interest
in a business, it has the
option to purchase either

a partial equity interest in the company
operating the business, or it can pur-
chase an undivided interest in the busi-
ness operation itself.

When an undivided interest is ac-
quired, the purchaser becomes a partial
owner of all parts of the business.

Buying an undivided interest in a
business as opposed to an equity in-
terest is sometimes preferred in black
economic empowerment transactions.

The purchase of an equity interest
does not have any Value-Added Tax
(VAT) implications, because the issue
or the transfer of ownership in shares is
exempt from VAT.

However, an undivided interest in a
business falls outside the scope of the
VAT exemption because it does not
comprise a share in the capital of a
company. As a result, there are a num-
ber of VAT consequences which the
purchaser must consider to avoid any
unexpected VAT cost.

If the business in which an undivid-
ed interest is acquired involves the
making of taxable supplies for VAT pur-
poses, the owner of the business would
be registered for VAT.

The owner is then required to ac -
count for VAT on the sales considera-
tion. The view of the South African Rev-
enue Service (SARS) is that the sale of
an undivided interest does not com-
prise the sale of a business as a going
concern, because the purchaser is not
able to trade with only an undivided in-
terest in the business.

The sale of the undivided interest
does not qualify for the zero rate and
the seller is obliged to levy VAT at the
standard rate of 14% on the sales
c o n s i d e ra t i o n .

When the owner sells the undivided
interest in the business, an unincorpo-
rated “body of persons” comprising of
the jointly owned business comes into
existence and such “body of persons” is
obliged to register separately for VAT
purposes in terms of section 51 of the
VAT Act. The VAT on the business op-

erations will therefore be accounted for
by the “body of persons” s e p a ra t e l y
from the undivided interest holders.

A prerequisite for claiming input tax
on goods or services is that they must
be acquired for the purpose of use, con-
sumption or supply in the course of
making taxable supplies.

The separate VAT registration and
VAT accounting by the “body of per-
sons” means that the VAT which the
purchaser paid on the acquisition of
the undivided interest is then not
claimable as input tax, because the un-
divided interest holder is not making
taxable supplies; the separately regis-
tered “body of persons” i s.

The purchaser of the undivided in-
terest is not even entitled to register for
VAT purposes, which is another reason
why the zero rate cannot apply.

If the purchaser cannot claim the
VAT on the purchase of the undivided
interest, it obviously has disastrous
consequences for the purchaser.

To avoid the non-claimable VAT cost
for the purchaser, the parties should
structure the transaction that they earn
income that attracts VAT from their un-
divided interests.

This can be achieved by agreeing
that the undivided interest holders will
make their undivided interests avail-
able to the “body of persons” for a con-
sideration. The profit share or a portion
thereof which is paid by the “body of
persons” to the undivided interest
holders can therefore be considered to
be taxable consideration for the grant-
ing of the use of the undivided interests.

The undivided interest holders would
be required to register and account for
VAT on this consideration, and the
“body of persons” will be entitled to
claim such VAT as input tax.

The VAT on the profit share payment
is then neutral, but will enable the pur-
chaser to register for VAT purposes and
to claim the VAT it paid on the purchase
of the undivided interest as input tax.

This is, of course, all artificial be-
cause the “body of persons” is not a
separate legal entity. However, if the un-
derlying agreements do not provide for
the undivided interest holders to make
their undivided interests available to
the “body of persons” for a consider-
ation, then no input tax may be claimed
by the purchaser on the purchase of his
undivided interest.

The structure in terms of which the
profit share or at least a portion thereof
is considered to be consideration for
the use of the undivided interest, has
been accepted by SARS. SARS has ruled
(in general published ruling 431) that
where a joint-venture partner makes a
contribution of goods to the joint ven-
ture, then the joint venture partner
must account for VAT thereon.

A better solution would of course be
for the legislation to be amended to
provide for the zero rating of the sale of
an undivided interest in a taxable busi-
ness, irrespective of the fact that the
purchaser is not required to register for
VAT as a consequence of section 51.

Gerhard Badenhorst
Edward    Nathan     Sonnenbergs

Business deal needs
careful structuring


