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2 BUSINESS DAY, September 2007

Moves to prevent customs
disputes ending up in court
FRO M June 4 this year a tax-

payer may lodge an internal
administrative appeal to the
South African Revenue

Service (SARS) against decisions
taken by the receiver in customs and
excise matters.

If the taxpayer is not satisfied
with the relief granted to him he can
request that the matter be referred
for alternative dispute resolution by
SARS. These new processes apply
only to decisions taken after June 4
2007.

The rationale behind the mea -
sures is to resolve such disputes
more cost-efficiently and to settle
disputes before the taxpayer and the
commissioner are in court.

The new processes, however, will
not preclude taxpayers that are bent
on litigating from instituting legal
p ro c e e d i n g s.

The following types of decisions
may be taken on appeal internally to
SARS:
n Any determination or act of an
administrative nature for customs
purposes;
n Any amendment or withdrawal or
withdrawal and making of a deci-
sion; and
n Any refusal to take a decision.

The first step is to request written
reasons for the decision taken by
SARS. This request must be in writ-
ing and must be made within 30
days from the date of the decision.
The request for reasons is not com-
pulsory, but it is advisable for any
taxpayer that wishes to lodge an in-
ternal administrative appeal to do so
to get a better insight into the mind
of the decision-maker. The date of
the decision will be the date spec-
ified in any notice or communica-
tion that SARS issues to the taxpayer.

The 30-day period within which
reasons must be requested may be
extended by a further 60 days by
SARS, provided that the taxpayer can
show reasonable grounds for an
extension. If SARS considers the
grounds to be reasonable, the tax-
payer must be informed of the ex-
tended time-period within 30 days.
SARS must then provide the taxpay-
er with written reasons for the
decision within 60 days. This period

may be extended further if the
matter is complicated .

Once the taxpayer gets the rea-
sons from SARS, and is dissatisfied,
he may lodge an internal adminis-
trative appeal with supporting doc-
umentation at the branch office
where the decision being appealed
against was taken. The grounds for
the appeal must be detailed.

The commissioner may reject the
appeal or request additional infor-
mation in writing within 60 days of
receipt of the appeal.

The appeal has to be finalised
within 90 days of receipt of the
appeal and SARS must notify the tax-
payer of the outcome in writing.

WHEN the appeal concerns a
tariff or valuation determi-
nation, the same time-lines

as discussed above will a p p l y.
The appeal must be delivered to

the branch office where the officer
made the decision. However, the
appeal in these instances, for exam-
ple of a branch office such as Dur-
ban, will only be considered by an
authorised officer of the tariff and
valuation division in the SARS
Operations legal support division at

SARS head-office level.
If a taxpayer is dissatisfied by the

decision after he lodged an internal
administrative appeal he may apply
for alternative dispute resolution.
The application must be submitted
to SARS within 30 days from the date
of the notice informing him of the
decision of the internal administra-
tive appeal. The 30 day period may
be extended upon application to the
c o m m i s s i o n e r.

Once the commissioner receives
the application he must inform the
taxpayer within 20 days whether the
matter is appropriate for alternative
dispute resolution.

The alternative dispute resolu-
tion procedure may also be initiated
by the commissioner himself in cir-
cumstances where he receives a
section 96 notice, that is a notice of
intention to institute legal proceed-
ings under the Customs Act. The
commissioner must notify the
sender of the section 96 notice with-
in 10 days of receipt of the notice of
his decision whether the matter will
be referred to alternative dispute
resolution. If the sender of the
section 96 notice does not wish to
proceed with alternative dispute

resolution he must notify the com-
missioner within 10 days from the
date of the notice by the commis-
sioner. If the person agrees to pro-
ceed with alternative dispute reso-
lution instead of litigating pursuant
to the section 96 notice, he must de-
liver the completed notice to SARS
within 10 days.

The commissioner must appoint
a facilitator who is appropr iately
qualified to facilitate the p ro c e s s.
Within 20 days after a facilitator is
appointed a meeting must be held
between SARS and the taxpayer for
the purpose of resolving the dispute.
The taxpayer must be present and
may be accompanied by a represen-
tative of his choice, such as an em-
ployee, lawyer or accountant. The
commissioner will be represented by
a designated representative.

The facilitator will not function as
a decision-maker but will seek a fair,
equitable and legal solution and will
facilitate an agreement or settlement
between SARS and the taxpayer and
record the terms of settlement.

The facilitator may only make a
recommendation at the end of the
proceedings if he was asked to do so
at the beginning of the alternative
dispute resolution process and if no
agreement or settlement is re a c h e d .
Such a recommendation will how-
ever be admissible at any subse-
quent proceedings. If no settlement
is reached, this must be recorded.

Within 10 days of the end of the
proceedings the facilitator must pre-
sent all parties with a report. The
proceedings may not be recorded
electronically and any representa-
tions made will be without preju-
dice. Any representation or docu-
ment at the proceedings may not be
tendered in any subsequent
proceedings as evidence against any
party, with certain exceptions.

The new processes will hopefully
lead to speedier resolutions of cus-
toms-related disputes and should
ease the burden on the courts. The
shortage of expertise in tax matters
that may often lead to unwarranted
delays may now be avoided.

Virusha Subban
Edward Nathan Sonnenbergs

Misconduct must inform summary dismissal

SUMMARY dismissal is a seem-
ingly simple concept very of-
ten misunderstood by both

employers and employees. An em-
ployee is summarily dismissed when
the employment contract between
an employer and an employee is ter-
minated immediately after a disci-
plinary inquiry, without notice or
payment in lieu of notice.

However, summary dismissal is
permissible only in exceptional cir-
cumstances of misconduct.

The concept “summary dis-
missal” is, however, misleading be-
cause it refers to the immediate dis-
missal of an employee after the em-
ployee has been found guilty at a dis-
ciplinary inquiry and not to the im-
mediate dismissal of an employee
after the employee has committed
the alleged misconduct. A fair pro-
cedure is still required in respect of
summary dismissal.

But what happens if an employ-

ee’s misconduct also amounts to a
criminal offence?

Contrary to common belief, even
if an employee has committed a
criminal offence, an employer may
not simply fire an employee. An em-
ployer is required to hold a disci-
plinary inquiry and establish the
misconduct, even if the worker is
caught red-handed stealing from the
employer and is criminally charged
and convicted.

However, an employer does not
have to wait for the outcome of the
criminal proceedings before holding
a disciplinary inquiry.

The degree of proof in a criminal
matter is “beyond reasonable
doubt” whereas in a disciplinary in-
quiry the employer need only be sat-
isfied on a balance of probabilities
that the offence was committed.

The situation could arise where
an employee is found criminally not
guilty, but is found guilty at a dis-

ciplinary inquiry and summarily
dismissed.

If an employer does wait for the
outcome of the criminal proceed-
ings, notwithstanding the fact that
the employee is found criminally
guilty, an employer may not merely
rely on the employee’s conviction to
dismiss the employee.

Employers could learn a lesson
from the matter of Durban Integrat-
ed Municipal Employees’ Society &
Others v Durban City Council. In this
matter, two employees pleaded
guilty in a criminal court to smoking
dagga and were subsequently dis-
missed by their employer, without a
disciplinary inquiry, for smoking
dagga during working hours.

The Industrial Court (the old
Labour Court) held that the employ-
ees’ convictions were insufficient
proof of their guilt and that a dis-
ciplinary inquiry should have been
held. The employer was ordered to

reinstate the employees.
In the matter of Randburg Town

Council v National Union of Public
Service Worker & Others, the Labour
Appeal Court held that the chair-
person of a disciplinary inquiry is
obliged to consider the record of the
e m p l oye e ’s criminal proceedings
and to afford the employee an op-
portunity to state his or her case.

Misconduct such as dishonesty,
gross negligence, drunkenness,
theft, insolence and fighting has pre-
viously been held to be of sufficient
seriousness to justify summary dis-
missal. An employee who is sum-
marily dismissed is not entitled to
notice pay, but is still entitled to pen-
sion benefits and to be paid out for
accrued leave up to the date of
dismissal.


