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ALL goods imported into SA
and excisable goods manufac-
tured in the country are under
the control of customs. The
South African Revenue Service
(SARS) can at any time stop
such imports for inspection or
inspect customs documenta-
tion after the goods have been
imported or manufactured.

Any dispute with SARS that
results from such a stop or in-
spection is dealt with under
section 91 of the Customs and
Excise Act, unless SARS decides
on criminal prosecution.

Un d e r section 91 the ag-
grieved person has to agree to
abide by the decisions of the
Commissioner of SARS and de-
posit an amount to the maxi-
mum of the fine imposed.

This often resulted in a
drawn out process as submis-
sions were made to SARS that
were dealt with internally and
t h ro u g h penalty committees
with no time frames or dead-
lines and no option of appeal
other than to the same struc-
tures or to a court of law.

This all changed in 2003 and
2005 when SARS introduced In-
ternal Administrative Appeal
and Alternative Dispute Reso-
lution processes through sec-
tion 77 of the act.

The internal administrative
appeal process allows for the
aggrieved person to lodge an
appeal with the commissioner
or to an appeal committee au-
thorised to consider and decide
upon or make recommenda-
tions to the commissioner as
an alternative or before insti-
tuting legal proceedings.

If dissatisfied with a final de-
cision from the internal admin-
istrative appeal process the ag-
grieved person can make use of
the alternative dispute resolu-
tion process if the commission-
er is of the opinion that the

matter is appropriate.
Section 77 further provides

that the processes and time
frames for internal administra-
tive appeal and alternative dis-
pute resolution will be set out
in rules to the act and that these
provisions will commence on a
date to be proclaimed in the
Government Gazette. Since
2003 the provisions of internal
administrative appeal and al-
ternative dispute resolution
process were not available to
any person aggrieved by a de-
cision of SARS.

Finally on June 1 this year,
the internal administrative ap-
peal and alternative dispute
resolution process p rov i s i o n s
came into effect.

The rules on internal ad-
ministrative appeal p rov i d e
that the aggrieved person can
request reasons for SARS’s de-
cision within 30 days and that
the receiver must provide such
reasons within 60 days after the
request. Certain extensions to
these dates are applicable
should the commissioner be-
lieve that grounds exist.

The person can within 30
days from the decision or from
the date on which the reasons
were received, submit an ap-
peal to the office that issued the
decision.

The commissioner has 60

days to inform the appellant
whether he has a valid appeal
or request additional informa-
tion that must be provided
within 60 days (subject to an
extension of a further 30 days).
The commissioner will then
have 60 days (where additional
information was requested) or
90 days from the date of receiv-
ing the appeal to consider the
appeal and inform the appel-
lant of his decision.

Appeals to decisions on tar-
iff classification and customs
valuation for customs and ex-
cise duty purposes are specif-
ically dealt with.

An alternative dispute reso-
lution application must be de-
livered to SARS within 30 days
of an internal administrative
appeal decision upon which
the commissioner will inform
the applicant whether it is ap-
propriate for the process within
20 days. This becomes the date
from which the proceedings
must commence within 20
days and be finalised within 90.

The alternative dispute reso-
lution process can therefore be
finalised within five months
from an internal administrative
appeal decision.

The process will be facilitat-
ed by a facilitator to be ap-
pointed by the commissioner.

Where the parties are un-
able to resolve the dispute and
the commissioner is of the
opinion that it would be appro-
priate to settle the matter, the
commissioner can concede to
the applicants’ requests in
whole or in part.

The act describes the fol-
lowing conditions as appropri-
ate for the commissioner to
settle:
n The settlement would be in
the interest of good manage-
ment of the tax system, overall

fairness and the best use of the
commissioner’s resources;
n The cost of litigation in com-
parison to the possible benefits
and prospects of success, col-
lection of the amounts and
costs of collection;
n Complex factual or quantum
issues or evidentiary difficulties
sufficient to make the case
problematic in outcome or un-
suitable for resolution through
the alternative dispute resolu-
tion procedures or the courts;
n Where participants in a tax
avoidance arrangement have
accepted the commissioner’s
position, in which case the set-
tlement may be negotiated in
an appropriate manner re-
quired to unwind str uctures
and arrangements; or
n The settlement of the dis-
pute will promote compliance
of the tax laws by the persons in
a cost-effective way.

Section 96 of the act allows
for judicial proceedings in
terms of which a party can in-
stitute legal proceedings
against SARS within one year
from the date on which the
cause of action arose and after
a 30-day notice period.

If the aggrieved party is not
satisfied with the outcome of
any of the above procedures, he
can proceed with judicial pro-
ceedings. A party can decide to
bypass the above and proceed
directly to judicial procedures.

We welcome the internal
administrative appeal and al-
ternative dispute resolution
procedures as it clearly sets out
the processes and time frames
to be followed when dealing
with disputes, which goes a
long way in reducing the frus-
trations in dealing with SARS.

n André Erasmus is a senior
manager at Deloitte Indirect
Ta x .

Tax time frames speed things up Debt burden
for CC members

Bill empowers poorer partners
THE Corporate Laws Amend-

ment Bill will revolutionise
the way that corporate
lawyers, investment bankers

and many others structure Black
Economic Empowerment (BEE)
transactions, and is likely to usher in
a new era of empowerment funding
str uctures.

This is because the bill, when
passed into law, will amend section
38 of the Companies Act 61 of 1973 .

Section 38 presently prohibits a
company from giving financial assis-
tance for the purchase of its own
shares or the shares in its holding
company, except and only as provid-
ed in limited circumstances. The
consequences of non-compliance
are harsh. A transaction entered into
in contravention of the provision is
considered void and in addition
each of the directors of the company
that gives the financial assistance
will be guilty of a criminal offence.

The main challenge in most BEE
transactions is that the majority of
empowerment partners have no or
limited access to funding. Therefore
it is typical of most BEE transactions
that empowerment partners source

funding from external financiers.
This invariably increases the costs of
BEE transactions for vendors and
empowerment partners alike. The
amendment to section 38 is likely to
alleviate some of these difficulties.

The explanatory memorandum
to the bill says that the amendment
to section 38 is meant to facilitate
shareholder diversification and
broad-based BEE.

The amendments achieve this by
introducing much needed flexibility
to enable a company to provide fi-
nancial assistance for the purchase
of its own shares where certain con-
ditions are met.

The bill has introduced section
38(2A) which must be read together
with the provisions of section 38(1).
In terms of section 38(2A), a com-
pany will be permitted to give finan-
cial assistance for the purchase of its
own shares if the company’s direc-
tors are satisfied that:
n Subsequent to the transaction, the
consolidated assets of the company
fairly valued will be more than its
consolidated liabilities; and
n Subsequent to providing the assis-
tance, and for the duration of the

transaction, the company will be
able to pay its debts as they become
due in the ordinary course of busi-
ness; and
n The terms upon which the assis-
tance is to be given is sanctioned by
a special resolution of the sharehold-
ers of the company.

In making their determination on
the solvency and liquidity of the
company, its directors must account
for any contingent liabilities that
may arise, including any contingent
liability which may result from the
provision of the financial assistance.

The solvency and liquidity con-
ditions introduced here are not new
to the Companies Act and are similar
to those in section 85, which allow a
company to buy back its shares
where there are reasonable grounds
for believing that the organisation i s,
and after the transaction, would be
in a position to pay its debts as they
fall due in the ordinary course of
b u s i n e s s.

Section 38 of the Companies Act,
being a sub-set of the capital main-
tenance rule, had as its initial pur-
pose the protection of shareholders’
and creditors’ value in the company.

But more recently, the function of
the capital maintenance rule has
found fewer supporters with many
commentators, international and lo-
cal, recognising no need to prevent a
company from financing the acqui-
sition of its own shares where it is
shown to be solvent and liquid.

Once the bill comes into force,
section 38 of the Companies Act will
be in line with corporate law reform
policies implemented in other inter-
national jurisdictions. For example,
the Australian Companies Act per-
mits a company to give financial as-
sistance where the transaction does
not prejudice that company’s or its
shareholders interests or its ability to
pay its creditors. This also applies
where a shareholders’ resolution ap-
proves giving financial assistance.

The amendment to section 38 is
likely to result in the reduction of the
costs of concluding BEE transac-
tions, mainly because empower-
ment partners would no longer be
solely dependent on third party or
external financing.

Lena Chirwa
Edward Nathan Sonnenbergs
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