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Their union not recognised as a marriage

JONATHAN MORT, VANESSA BELL
and ZULPHA KARRIEM-TOLL

CASE Response

CASE Response Retirement fund
initiatives will
encourage saving
AN EMPLOYER is entitled

to a tax deduction of any
amount contributed dur-

ing the year of assessment for
the benefit of employees to any
pension fund, provident fund or
benefit fund.

The South African Revenue
Service (SARS) Commissioner
may under certain circum-
stances disallow contributions
made by the employer to the ex-
tent that the fund contributions
exceed 10% of “a p p rove d
re m u n e ra t i o n ”.

In terms of section 11 (l) (ii) of
the Income Tax Act, the com-
missioner may only disallow
that portion of the employer
contribution that exceeds 10%
of “approved remuneration“ if
he is satisfied that the aggregate
contribution and the total remu-
neration is excessive or unjusti-
fiable in relation to the value of
the services rendered by the
e m p l oye e.

From the wording of the pro -
vision it becomes evident that
the commissioner may only dis-
allow that portion of the contri-
bution that is excessive. In de-
termining what is excessive he
must consider the value of the
e m p l oye e ’s services.

In practice, the commission-
er’s approach to section (11) (l)
is to disallow the value of an em-
p l oye r ’s contribution exceeding
20% of the employees’ remuner -
ation without having regard to
the subjective determination of
the value of the services.

The effect of this is most
prevalent in the lower-income
groups, where retirement fund
and medical aid contributions
often exceed 20% of the employ-
ee’s cash component or remu-
neration. It is also at this level of
employment that it must be
questioned whether it can be
said that such employee’s remu-
neration is excessive in relation
to the value of his services.

It is arguable that a contin-
ued narrow application of
section 11(l) may be in conflict
with the government’s recent
initiatives to encourage savings,

especially for retirement, as
many employers would have to
restructure packages to bring
benefit-fund contributions in
line with practice limitation.

Some of the initiatives men-
tioned above and recently intro-
duced by the government to
facilitate the retirement fund
industry reform, and encourage
saving in general among So u t h
Africans, include:
n Abolition of tax on retirement
funds that will result in greater
returns for fund members;
n Increase in the tax-free
threshold of retirement fund
lump sum withdrawals to
R300 000. Although the aim of
regulation in this area is to
encourage individuals to take
their retirement benefits as an
annuity, the government does
recognise that upon retirement
there are circumstances where
part of the retirement benefit is
needed as a lump sum, such as
to pay off a mortgage;
n Withholding taxes on lump-
sum benefits to persons whose
taxable income is below the
threshold will be abolished;
n The taxable portion of the
lump sum benefit will be subject
to tax at the following preferen-
tial rates :

IN TERMS of section 37C of the Pen-
sion Funds Act , when allocating a
benefit payable as a result of the

death of a member, the board of a re-
tirement fund has to consider the needs
of that member’s dependants.

If there are no dependants then the
death benefit is payable to the person
nominated by the deceased; and if
there is no such nomination then the
benefit is payable to the estate of the
deceased.

The definition of “dependant” in the
act distinguishes between those to
whom the member was under a legal
obligation to maintain, and those to
whom the member was not. Those
whom the deceased member is not un-
der a legal obligation to maintain are
categorised either as a factual depen-
dant or a spouse or a child. A factual
dependant is anyone who was at the
time of death dependant on the
m e m b e r.

This excellent case study highlights
when a person to whom the deceased
member was not under a legal obli-
gation to maintain, is a factual
dependant.

In determining factual dependants,
the facts applicable to each must be
considered in the light of cases and le-
gal thinking.

We begin with Joe. He is not a spouse
in terms of the definition of “depen -
dant”. Nor was he entitled to mainte-
nance from Jane’s estate under the
Maintenance of Surviving Spouses Act,
as interpreted by the Constitutional
Court in Robertson & Another v Volks
NO & Others (2004) 4 BPLR 5599 (CC).

Was Joe factually dependant on
Jane? The facts indicate that they
shared equally their financial respon-
sibilities. The Pension Fund Adjudica-
tor has held in Van der Merwve v Cen-
tral Retirement Annuity Fund that this is
insufficient to establish factual depen-
dency which “requires, at the very least,
a dominant or servient relationship in
which one party is the substantive
p rov i d e r ”. As an extension the adjudi-
cator determined that “mutual depen-
dency does not suffice for the purposes
of ‘factual dependency’”.

With respect, the adjudicator’s rea-
soning should be questioned, particu-
larly the relevance of whether the pay-
ments by a deceased member estab-
lished a dominant or servient relation-
ship. Perhaps the more correct test is
whether a deceased member’s pay-
ments, irrespective of any reciprocity,
enabled the recipient to live at a stan-
dard of living which he or she would not
otherwise have been able to enjoy.

In such a situation the deceased
would have been aware of that stan-
dard of living and must, in the absence
of anything to the contrary, be taken to
have been agreed to it.

Whether or not the dependency
may have been mutual is then not rel-
evant. All that matters is whether the
deceased member’s payments enabled
the recipient to live at a higher standard
of living. If they were, then factual de-
pendency is established to that extent.

Of course, the benefit from the de-
ceased member need not be in cash: if
it has a determinable financial value,
such as the occupation rent free of a
residence, then that is enough to estab-
lish factual dependency.

If the adjudicator’s “dominant or
ser vient” test were correct, payments
by the deceased member to supple-
ment income would preclude factual
dependency. On the grounds proposed,
factual dependency would exist.

In the latter instance was Joe factu-
ally dependant on Jane? The shared fi -
nancial responsibilities enabled Joe to
fund Junior’s overseas university costs.
The inference is that Junior and not Joe
benefited from this arrangement.

For the past 16 months Jane as-
sumed Joe’s financial commitment to
Junior. Is the fact that Jane did not re-
quire repayment relevant? No. Until
Jane expressly waived her right to re-
quire repayment, or her right to claim
repayment had prescribed, in law it was
still owing by Joe to her. Jane’s executor
is entitled to claim that repayment.

It follows that Joe was not a depen-
dant because his standard of living was
not enhanced by the arrangement he
enjoyed with Jane.

Turning to Junior, he was the true
beneficiary of Joe’s arrangement with
Jane, and with Jane’s knowledge and
consent. In fact, she paid him more
than Joe would have (more pocket
money that is), and he must be under-
stood to be her factual dependant.

If no other dependants of Jane are
ascertained then, because there is at
least one dependant, none of the death
benefit is payable to Jane’s estate.

As there was no current beneficiary
nomination it follows that the entire
death benefit should be payable to Ju-
nior. Junior must, as he has a driving
licence, be 18; and he is now a major in
terms of the recent change in the age of
majority brought about by the Chil-
d re n ’s Act.

The full death benefit may be paid to
Junior. If Junior was, however, still a mi-
nor then, as Joe has not demonstrated
any financial imprudence, there is no
reason why the death benefit should
not be paid to Joe, as Junior’s parent
and guardian, rather than to a trust for
the benefit of Junior.

n Jonathan Mort, Vanessa Bell and
Zulpha Karriem-Toll are members of the
Edward Nathan Sonnenbergs
Retirement Fund Specialised Services
depar tment.

R R %
300 001 600 000 18
600 001 900 000 27
900 001 and above 36

n The proposed mandatory
contributions to the national so-
cial security fund and private
pension funds are aimed at
providing a minimum standard
of living in retirement to all
South Africans. These mandato-
ry contributions, subject to lim-
itations, could be fully or
partially subject to income-tax
re l i e f .

Further details on the above
and other proposed retirement
fund incentives will be released
during the year.
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