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of a nation’s desire to meaningfully participate 
in the world economic forum than its willing-
ness to recognise the orders and judgements 
of foreign courts in certain circumstances. 
Article V of the New Law confirms China’s 
intent which provides, subject to certain con-
ditions and considerations, that a debtor may 
request that the court confirm or enforce any 
legally effective judgements or rulings made 
by a foreign court concerning such debtor’s 
assets within the PRC. Article V’s enactment 
demonstrates China determination to continue 
its path toward integration into the globalised 
world economy. Moreover, the introduction 

of rules and principles reflective of those in 
the US, the UK and many other jurisdictions, 
should help give foreign stakeholders the con-
fidence to support a global restructuring under 
the New Law.

Conclusion
Given the enormous value of the Chinese 
economy, the volatility that attends the rapid 
growth of an economy, and the cross-border 
nature of companies that are investing in 
China, cross-border restructuring of companies 
with significant assets in China is inevitable. 
A multinational cross-border restructuring is 

possible under the New Law and holds great 
promise for the maximisation of stakeholder 
value. What is yet to be witnessed is whether 
the New Law will be implemented in a manner 
that such a restructuring can be achieved. 
From a restructuring perspective, given 
the enormous capital already flowing into 
China and at stake the potential for multiples 
more, the New Law needs to continue its 
progressive track and accommodate cross-
border restructurings.  

Geoffrey T. Raicht is a partner in the Corporate 
Reorganisation and Bankruptcy Group of Sidley Austin LLP.
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The Asian financial crisis of 1997 precipitated 
a scramble in the commercial sector in 

Asia as investors and lenders endeavoured to 
retrieve investments and recover on loans. To 
say the least, the distressed debt market during 
this period was at a standstill in Asia. The crisis 
underscored the need for a global dialogue on 
the financial stakes presented by cross-border 
insolvencies.

The Asian Development Bank and World 
Bank, among other international organisations, 
began to undertake a series of initiatives aimed 
at encouraging and assisting Far East emerg-
ing market economies in order to revamp and 
implement effective insolvency protocols. For 
example, the Asian Development Bank provid-
ed support for a comprehensive review of the 
insolvency laws of a number of Asian econo-
mies, including China, when very few foreign 
financiers were inclined to invest in companies 
that had gone bust during the turmoil precipi-
tated by the Asian economic crisis. 

Recently, the World Bank published a de-
tailed report reviewing the bankruptcy prac-
tices in 175 countries. The World Bank re-
port made a number of interesting findings. It 
found that efficient bankruptcy procedures can 
boost a country’s economic growth because, 
according to current wisdom, if it is easier for 
creditors to recover their investments in an in-
solvency proceeding, foreign investment will 
follow. The report advocated bankruptcy sys-
tems that favour creditors and that speed up an 
insolvency proceeding. The report went on to 
make some interesting findings about China. It 
ranked China as the fourth best country out of 
the 175 in reforming its commercial laws for 
making it easier to do business. In the last sev-
eral years, China has also increased the protec-
tions of foreign investors and reduced the red 
tape in doing trade within China. 

A new insolvency regime in China
Among the most important pieces of legisla-
tion to recently emanate from China is the 
enactment of a new bankruptcy statute, the 
New Enterprise Bankruptcy Law (the ‘En-
terprise Law’), which should usher in a new 
era of investment in China. The New Stand-
ing Committee of China’s National People’s 
Congress enacted the new law on 27 August 
2006. The Enterprise Law will take effect on 
1 June 2007. The Enterprise Law contains 
12 chapters and 136 articles providing for 
the consolidation of China’s corporate insol-
vency laws. The goal of the Enterprise Law 
is to implement an insolvency system that 
is comparable to other insolvency laws of 
developed nations. The Enterprise Law uni-
formly applies to all enterprises with ‘legal 
person status’ including state-owned enter-
prises, privately owned and limited liability 
corporations, and financial institutions. 

Significantly, the Enterprise Law introduc-
es some concepts advanced by the Western 
economies. For example, the Enterprise Law 
provides for reorganisation, ‘conciliation’ 
and straight liquidation. The Enterprise Law 
also states that assets of the failed enterprise 
must first be used to pay secured creditors, 
before paying other obligations, including 
obligations due employees. In addition, the 
Enterprise Law provides for debtor-in-pos-
session financing. These provisions bring 
China into the modern era of bankruptcy re-
form. With the advent of a more sophisticated 
bond market, arising from the passage of oth-
er laws relating to the development of trusts 
(2001), securitisations (2005) and property 
rights (ratification expected March 2007), 
China has arguably laid the groundwork 
for a more fluid market in distressed debt 
in China.

Vulture investors in the Wild West
On the other side of the world the distressed 
debt markets have grown exponentially in re-
cent years. This growing market has given rise 
to a new breed of ‘vulture investors’ whose 
sophistication has been unmatched in the an-
nals of recent financial history. It is no secret 
that the role of hedge funds and private equity 
funds have changed the landscape in insolven-
cy cases in the US and Europe. It is estimated 
that there are over 10,000 of such funds with 
estimated assets topping US$1.3 trillion. 

These loosely regulated investment vehicles 
can pursue a myriad of event-driven trading 
strategies. Hedge and private equity funds are 
now participating at every level of the capital 
structure and at practically every phase of the 
restructuring process, including as second lien 
prepetition lenders, postpetition DIP lenders, 
bond and equity buyers, and exit lenders. The 
strategies of distressed investing typically in-
clude: (i) sourcing opportunities within certain 
investment criteria; (ii) due diligence; and (iii) 
acquiring the ‘fulcrum’ distressed security to 
effectuate control, while limiting tax exposure. 

A new dawn in the east
Traditionally, state owned commercial banks 
in China facilitated a policy of securing jobs by 
funding loss-making, state owned enterprises 
(SOEs). Over a half century of non-commer-
cial lending practices encouraged the build 
up of massive non-performing loans (NPLs) 
in China. In response to this buildup of NPLs 
on the books of some of China’s most promi-
nent banks, the Chinese government set up as-
set management companies (AMCs) in 1999, 
each funded by the Ministry of Finance. Given 
that China’s banking sector is led by four state-
owned banks, the Chinese government estab-
lished four AMCs: Huarong (Industrial and 
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Commercial Bank of China); Orient (Bank 
of China); Cinda (China Construction Bank) 
and Great Wall (Agricultural Bank of China). 
In 1999, the four banks transferred approxi-
mately US$168bn of NPLs to the AMCs. The 
total amount of NPLs acquired by the AMCs 
since their inception has been well in excess 
of US$300bn. Although the initial objective of 
the AMCs was to dispose of all the NPLs by 
2009, less than 30 percent of the NPLs have 
been sold to date. The AMCs’ main strategies 
in disposing of these loans have been through 
workouts, auctions and sales of single assets 
or strategic portfolios. Many foreign invest-
ment banks have bought these NPLs including 
Morgan Stanley, Goldman Sachs and Citibank. 
The primary reasons cited to date for the lack 
of any robust disposal of the NPLs, and the 
general inactivity in the distressed debt mar-
kets in general, are insufficient documentation 
for the underlying loans and regulatory inter-
ference in the sale process.

It is anticipated that with the passage of the 
Enterprise Law, the distressed markets should 
become much more fluid in China. The consol-

idation of the insolvency laws in China should 
increase the understanding of the scheme gen-
erally and thereby decrease transactional costs. 
In addition, creditors will have a clear path to 
force debtors into bankruptcy and thereby pro-
vide a new option to extract value in the dis-
tressed markets.

However, the question still remains whether 
the market for distressed debt in the West can 
be duplicated in China, particularly in light of 
the recent enactment of the Enterprise Law 
and other commercial legislation in China. 
Although the US and European investment 
banks have been keen on purchasing the NPLs 
and other debt in China, this activity has been 
sporadic. Nevertheless, the consensus is that 
hedge and private equity funds may be nimble 
enough to take advantage of the changing le-
gal landscape and information inefficiencies to 
profit from distressed assets in China. With the 
ability to invest in all segments of the capital 
structure, and hedge risks, these funds should 
be in the best position to aid in the recovery 
of the myriad of troubled companies that are 
encumbered by NPLs. Moreover, if China’s 

credit boom begins to tighten, there should be 
additional opportunities for such funds in the 
not too distant future. In fact, since the Asian 
financial crisis, Asia has been overlooked by 
many Western investors. China’s new legisla-
tion in the commercial sector should prompt 
much new investing in distressed assets in the 
region.

Conclusion
A key factor in attracting foreign investment 
in any emerging market is providing investors 
with a predictable insolvency regime to evalu-
ate an efficient exit strategy for the investment 
as needed. China’s Enterprise Law and other 
statutes recently enacted in China will contrib-
ute to the overall stability of China’s economy. 
Moreover, as it becomes easier to predict the 
outcome of Chinese insolvency cases and its 
insolvency process becomes more transparent, 
foreign investors will feel secure in investing 
in China’s distressed debt market.  

L. P. Harrison 3rd is a partner in the international law firm of 
Curtis, Mallet-Prevost, Colt & Mosle LLP.
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Cross-border insolvency deals with 
bankruptcy proceedings initiated in one 

jurisdiction in relation to an insolvent who 
has assets in a jurisdiction other than the one 
in which the relevant bankruptcy order is 
granted. Reference must therefore be paid to 
both the law of insolvency and conflict of laws 
(private international law).

If assets are situated in a foreign jurisdiction, 
the insolvency representative who has been 
appointed by the relevant authorities must take 
steps to take possession of those assets for the 
benefit of creditors. Unless the situation is 
governed by an applicable treaty or specific 
legislation, an application by the insolvency 
representative to the court of the foreign juris-
diction to be recognised as such by that foreign 
jurisdiction is usually necessary, alternatively, 
application may be made for the institution of 
concurrent bankruptcy proceedings in the for-
eign jurisdiction.

In general, cross-border insolvency matters 
are approached by utilising either a universal-
ity model or a territoriality model. The univer-
sality model approaches a cross-border insol-
vency as a single matter. It seeks to ensure that 
all the insolvent’s assets are dealt with in one 
proceeding, to which the courts of other coun-
tries would give their assistance, and treats 
creditors in the different jurisdictions equally. 

The territoriality approach confines the effects 
of the insolvency to the jurisdictional limits of 
each country where assets and liabilities are 
situated and protects the interests of local cred-
itors before allowing local assets to be utilised 
for the benefit of foreign creditors. Most legal 
systems blend the two models. South Africa 
essentially follows a blend of the two in that it 
allows local courts to assist foreign insolvency 
representatives, but leans strongly towards the 
territoriality model in that the South African 
court protects local creditors. 

South Africa has no cross-border insolvency 
treaties with any other country. The Cross-
Border Insolvency Act 42 of 2000 came in 
to force in November 2003 and follows the 
Model Law on Cross-Border Insolvency of the 
United Nations Commission on International 
Trade Law (UNCITRAL). The Act seeks to 
regulate cross-border insolvency issues. It in-
cludes chapters on access of foreign represen-
tatives and creditors to South African courts, 
recognition of foreign proceedings, coopera-
tion with foreign courts and foreign represen-
tatives and concurrent proceedings. In terms of 
section 2(2)(a) thereof, the Act only applies in 
respect of states designated by the Minister of 
Justice. Designation is accorded on the basis 
of reciprocity. No state has yet been designated 
and thus the Act cannot yet be applied. In the 

circumstances, at present the common law in 
regard to international private law and prec-
edent still regulates this area of South African 
law and is based on considerations of comity, 
convenience and equity. Once states are des-
ignated by the Minister of Justice, South Af-
rican law will follow a dual approach to the 
recognition of foreign bankruptcy orders in 
that insolvency representatives (e.g., trustees 
or liquidators, hereinafter referred to using the 
term ‘trustees’) from designated states will fol-
low the procedure envisaged by the Act, while 
those from non-designated states will still be 
required to follow the procedure based on the 
common law and precedent as set out below.

In accordance with South African law, a 
foreign trustee is automatically vested with 
the insolvent’s movable property, in whatever 
jurisdiction it may be situated, if, at the date 
of the bankruptcy order, the insolvent was do-
miciled in the area of jurisdiction of the court 
that granted the order. This is not the case in 
relation to immovable property. This does not 
mean that the foreign trustee is entitled to deal 
with movable property situated in South Af-
rica. He is required to seek recognition by the 
South African High Court before being able to 
do so. Recognition is also required to enable 
him to deal with immovable property situated 
in South Africa. 
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The High Court of South Africa has a discre-
tion to recognise a foreign trustee appointed 
pursuant to bankruptcy proceedings instituted 
in the country of the company’s domicile. This 
discretion is subject to the court affording pro-
tection to local creditors. Usually such recog-
nition is afforded to foreign trustees for the 
purpose of enabling them to deal with South 
African assets belonging to the foreign insol-
vent. However, the South African High Court 
may also recognise a foreign trustee to allow 
the trustee to perform other functions, such as 
convening an enquiry into the affairs of the 
foreign insolvent utilising the laws applicable 
in South Africa. In order to protect the inter-
ests of local creditors they must be notified of 
the intention of the foreign trustee to deal with 
the local assets. The South African court may 
order that local assets or the proceeds of the 
sale thereof may be removed to the foreign ju-
risdiction only once administration costs and 
costs of the court application as well as the 
debts of all local creditors have been satisfied 
in full.

The procedure employed by a foreign trust-
ee may be illustrated using the example of a 

liquidator appointed in England in respect of 
an insolvent company domiciled in England, 
which insolvent company also owns property 
located in South Africa. A two-fold process 
must be followed: 

Firstly, the duly appointed English liquida-
tor applies to the High Court of Justice, Chan-
cery Division, Companies Court for ‘letters of 
request’. If this application is successful, the 
High Court of Justice will instruct the Reg-
istrar of Bankruptcy to issue such letters of 
request. The letters of request are addressed to 
the appropriate division of the High Court of 
South Africa and requests that the court recog-
nises the appointment of the English liquida-
tors as liquidators of the English company and 
recognises such rights and powers as may be 
set out in the relevant bankruptcy order. Addi-
tional powers may be requested, for example 
the power to institute legal proceedings in 
South Africa. 

Secondly, upon the issuing of the letters of 
request, an application must be brought before 
the High Court of South African. In this appli-
cation the English liquidator must petition the 
court to give effect to the letters of request and 

recognise his appointment as liquidator and 
entitle him to deal with the South African as-
sets of the English company which are situated 
in South Africa. The South African court may 
impose conditions on the foreign liquidator in 
order to protect local creditors.

Conversely, where a South African liquidator 
or trustee wishes to deal with assets belong-
ing to a South African debtor which are situ-
ated in a foreign jurisdiction, he must comply 
with the laws and procedures of that foreign 
jurisdiction. In England, for example, South 
Africa qualifies as a ‘relevant country’ for the 
purposes of recognition in terms of the Insol-
vency Act 1986. Accordingly, the liquidator or 
trustee must petition the South African High 
Court to direct the Registrar of the High Court 
to issue letters of request to the High Court of 
Justice, Chancery Division, Companies Court. 
Once the letters of request have been issued, 
the South African liquidator must make appli-
cation to such court to be recognised in that 
jurisdiction.  

Leonard Katz is a director at Edward Nathan Sonnenbergs.
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The days are long gone when being an 
international restructuring professional 

meant handling mega-assignments in developed 
jurisdictions. Globalisation is touching parts of 
the world we hardly recognise. Modern trade 
flows take us to interesting jurisdictions and 
regions. The Czech Republic was the 37th 
largest exporter of commercial services in 
2005 and Croatia was 39th, according to WTO 
figures.

Chile was 45th in merchandised goods ex-
ports, while Vietnam was 50th. Wine and 
textiles are obvious explanations, but the fact 
remains that a US, UK or ‘old’ European re-
structuring may well involve critical nego-
tiations with ransom trading partners in places 
where local business practices and legal re-
gimes take some considerable understanding.

And the global trend is affecting smaller busi-
nesses, whether it’s the UK’s SMEs or the Ger-
man Mittelstaat sector. Research last year from 
the UK Institute of Chartered Accountants re-
vealed the startling fact that 44 percent of UK 
businesses employing fewer than 1000 staff 
are engaged in markets or operations overseas. 

In the micro market, the figures are even more 
surprising. Thirteen percent of businesses with 
under 50 employees have overseas operations 
and 16 percent are outsourcing abroad. 

This is not just having foreign customers. 
Thirty-five percent of smaller UK businesses 
source materials overseas, 30 percent do their 
IT support and development elsewhere and 
14 percent have investment from abroad. All 
of these percentages increase when you ask 
where these businesses expect to be in five 
years time.

One current assignment has UK funding, 
offshore corporate structures and its main 
origination and distribution activities not in 
the obvious place, India, but in Pakistan. An-
other has assets in two different jurisdictions 
in Africa and its bankers in other countries, 
specifically in Kenya, South Africa, Tunisia 
and Luxembourg.

The big question is how does the restructur-
ing and insolvency market adapt to cope with 
smaller assignments in exotic locations? Un-
like those big assignments, flying in profes-
sionals by the business class cabin-full won’t 

work. The relative costs are prohibitive, and 
there aren’t enough of them to go round, even 
if they are willing to abandon their comfort 
zones. And if there is a world slowdown, 
prompted perhaps by a cooling in the United 
States, market forces will automatically real-
locate restructuring talent where it can earn the 
most money, which won’t be in Sri Lanka or 
Tanzania.

The trick is developing local expertise. This 
involves swallowing hard and hoping that the 
knowledge transplant has taken. Mission im-
possible? Think how short a time sophisticated 
restructuring techniques and effective legal 
regimes have existed in the developed world. 
The pragmatism of the London Approach is 
barely more than a generation old. The Parma-
lat scandal in Italy and the earlier Goodmans 
debacle in Ireland show that having to make it 
up as you go along can be the ideal catalyst for 
the emergence of workable procedures.

If you spend time in these emerging markets 
where we must all learn to play, you find good 
local professionals and a real willingness to help 
re-engineer best practice from the first world. 
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They just need to be guided and trusted.
 We also need to set aside our smug assumption 

that our well-tried ways are best. The Nepalese 
blacklisting approach, where entire extended 
families are made responsible for the defaults 
of their prodigal sons and are denied credit, has 
much to recommend it. The motto ‘adopt, adapt 
and improve’ can be a good principle.

Team games also matter. Restructuring in 
emerging markets needs a multi-discipline 
approach. Instructing a single professional to 
be the sole point of contact and leaving them  
to assemble the team can be dangerous. The 
number of options for the support activities, 
such as valuation and auctioneering, or fo-
rensic accounting and investigation services, 

will necessarily be limited. You need to have a 
working knowledge of the strengths and weak-
nesses of all the elements in the solution, so 
you can ask the right questions and challenge 
the local assumptions where necessary.

Most of all, you must spend time getting to 
know your contacts in these markets, which 
means more than a 12 hour stop over during 
a regional tour. They must be more to you 
than an entry in some professional directory 
or a panic third-hand recommendation from 
a business acquaintance. Local profession-
als will often only tell you the complete story 
about a market at the second or even third 
time of asking.

Language is a challenge, but not necessarily 

a barrier. A recent discussion in Vienna about 
restructuring resource in the region was con-
ducted in German, Hungarian, Serbo-Croat 
and a little English. The only communication 
we all had in common was body language, but 
that seemed to work when all else failed.

So we cannot just mutter darkly about the 
risks of gastro-enteritis or malaria and put 
these potential assignments in our ‘too hard’ 
files. We need to accept the challenge and get 
comfortable with working out problems in 
Chad or Outer Mongolia. Look at the statistics 
and the reality of global commercial life – we 
don’t have any choice in the matter.  
Nick Hood is the Executive Chairman of Begbies Global 
Network.
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Timing is critical. A successful strategy is 
often marked by the ability to sense just 

the right time for bold, even against-the-grain 
moves, and the courage to act despite imper-
fect information.

US housing and construction: March 2007
Since late 2006, the US housing and construc-
tion industry has been reporting the onset of 
difficult business conditions, one major home-
builder commenting “it’s one of the most chal-
lenging environments of the last 25 years”. In 
November 2006, the prestigious National As-
sociation of Homebuilders reported its hous-
ing index had plummeted over 50 percent from 
the previous 12 months. Yet the signals remain 
conflicting, perhaps due in part to abnormally 
warm December weather.

Nonetheless, it appears industry players 
are announcing plans to address an expected 
downturn in 2007. Whether material suppli-
ers, builders, retailers, handymen, painters or 
lenders, the plans often seem variations on a 
tired theme: cutback, reduce risks, minimise 
the damage, live for another day. Not exactly 
what would have appealed to a visionary giant 
during the late 17th century, bent on big leaps 
to catapult a huge but backward country into 
the then-modern age.

An intensely competitive, reactive industry
This industry has often suffered from the forc-
es of commoditisation outweighing those of 
innovation. Numerous industry characteristics 
collectively reinforce the intensely competitive 
environment in which the ability to sustain at-
tractive returns can be difficult: overcapacity, 
weak fundamental understanding and skills 
surrounding market segmentation and product 

differentiation, lack of sustained spending on 
the ‘differentiation functions’ such as product 
development, R&D and marketing, a ‘get-
it-done-fix-it-later’ approach to quality and 
long-term durability, powerful suppliers and 
customers, poorly capitalised and fragmented 
competition. And the common knee jerk way 
of addressing market softness – cutting, re-
trenching, postponing – often doesn’t accom-
plish the short-term intent nor create an en-
tity better prepared for improved performance 
once the business climate improves.

Proactive leaders, irreversible change
‘Seizing the moment’ means initiating inten-
tional action to redirect an organisation to cre-
ate sustainable advantage during a narrow win-
dow of opportunity amid irreversible forces of 
change. True leaders look past the immediacy 
of cyclical downturn to implement bolder 
strategies that will position their businesses to 
achieve more lasting benefit. The forces driv-
ing the industry today and likely to continue 
into the foreseeable future are considerably 
different than those past. Leaders who recog-
nise this can turn this situation into a proactive 
opportunity, while others react defensively.

Noted speakers Robert Reich and Daniel 
Pink have recently commented on these ir-
reversible changes in today’s world making 
obsolete past notions as to what constitutes 
effective forward-looking strategies. Citing 
(i) forecasted shortages of outstanding talent 
due to global demographics, (ii) an excess of 
undistinguished products across many indus-
tries, and (iii) availability of inexpensive and 
educated populations in Asia combined with 
relentlessly advancing computerisation to 
handle routine tasks, Reich and Pink predict 

the next strategic battleground will emphasise 
creativity, differentiation, and brand building. 
This scenario will require not only the best tal-
ent, but also in many cases, additional skills 
not historically considered part of analytical, 
financial and process-oriented business mod-
els. Laying off people, routinely cutting costs, 
and delaying strategies that would differenti-
ate one construction-related company from 
another could certainly result in substantial 
lost opportunity in an industry crying out for 
differentiation, if not lead to further decline in 
a business’s future competitive position.

Construction Connections, Inc.
Construction Connections, a nationwide man-
ufacturer of conduits and fittings used to trans-
port fluids primarily in residential construction 
had been a pioneer of its industry segment. 
For over 10 years, it competed successfully 
through a strategy emphasising above-aver-
age product quality (at slightly above-average 
price), exceptional contractor training pro-
grams, coupled with superior customer service 
and a more passionate and responsive sales 
and distributor network than its most signifi-
cant competitor (with market shares being es-
sentially equal).

Then warning signs began to appear. Dis-
tributor discounts and rebates were becoming 
an even more critical component of simply 
maintaining customer and market position. 
Competitors large and small began introduc-
ing niche-oriented new products with special 
features for certain applications. Despite some 
significant proprietary technology upon which 
its original product line was based, Construc-
tion Connections had not introduced a signifi-
cant new product in many years, focusing its 
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