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Chapter 28

SOUTH AFRICA

Susan Stelzner, Stuart Harrison, Bradley Conradie and Zahida Ebrahim*

| INTRODUCTION

South Africa has a Constitution that entrenches fundamental rights and contains several
provisions relevant to employment and labour. Section 23 deals specifcally with labour
relations and confers on ‘everyone’ the right to fair labour practices. It also provides for
freedom of association for workers and employers and the right to participate freely in
the activities of a trade union or employer’s organisation. Trade unions and employers’
organisations have the right to form and join federations and to engage in collective
bargaining. The Constitution provides for the enactment of national legislation to
regulate collective bargaining, resulting in the enactment of the Labour Relations Act
(‘the LRA).

The LRA provides for resolution of labour disputes through the establishment
of the Commission for Conciliation, Mediation and Arbitration (‘the CCMA), the
Labour Court and the Labour Appeal Court. It is possible to appeal further to the
Supreme Court of Appeal, and to the Constitutional Court where the dispute involves
a constitutional issue. Employees can also enforce contractual employment rights in the
High Court (as well as the specialised fora referred to above).

The LRA provides protection for employees against unfair dismissal and unfair
labour practices, with further guidelines supplied in Codes of Good Practice. The
LRA extensively regulates dismissals by reason of the operational requirements of the
employer (retrenchments) and the rights of employees in the context of the transfer of
a business (or part of a business) as a going concern.

Minimum conditions of employment are regulated by the Basic Conditions of
Employment Act (‘the BCEA). The BCEA applies to all employers and employees
except ‘soldiers and spies’ and unpaid volunteers working for charity. The BCEA does
not set minimum wages. It regulates working time, leave, particulars of employment

* Susan Stelzner, Stuart Harrison and Bradley Conradie are directors and Zahida Ebrahim is a
senior associate at Edward Nathan Sonnenbergs.
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and the keeping of records regarding remuneration, termination of employment (notice
and severance pay), and the prohibition of child and forced labour. It provides for basic
conditions to be varied in different ways (such as by collective agreement) and for the
monitoring and enforcement of the Act. Under the variation provisions, a particular
sector or industry can regulate its own terms via a bargaining council agreement, which
then takes precedence over the BCEA. A bargaining council comprises representative
employers and unions in the industry concerned. In addition, the Minister of Labour
may make sectoral determinations for a sector and area, a number of which have been
made.

Discrimination and affrmative action issues are regulated by the Employment
Equity Act (‘the EEA). The Occupational Health and Safety Act (‘the OHSA) imposes
on all employers a general duty to provide and maintain a working environment that is
safe and without risk to employees’ health. In addition, there are a number of specifc
regulations published under the OHSA. Work-related injuries and illnesses are covered
by the Compensation for Occupational Injuries and Diseases Act (‘the COIDA).

Unemployment benefts are regulated by the Unemployment Insurance Act and
the Unemployment Insurance Contributions Act. Both the employer and the employee
must make monthly contributions to the unemployment insurance fund, which provides
unemployment benefts to individuals who are temporarily unemployed. Retirement
funding and provision for medical insurance in South Africa is private unless regulated
under a bargaining council agreement.

1 YEAR IN REVIEW

Employees have increasingly sought to enforce employment law rights in the ordinary
courts and some of these cases have enjoyed the attention of the highest courts in
the country. The most recent decision of the Constitutional Court on the subject is
that of Gcaba v. Minister of Safety and Security and others,* in which Mr Gcaba approached
the High Court with an application to review a decision not to appoint him as station
commissioner at Grahamstown police station. The High Court said that it lacked
jurisdiction to entertain the application as it was an employment matter and the matter
ended up in the Constitutional Court, which found that the failure to promote and
appoint Mr Gcaba was a labour issue based on the right to fair labour practices. The
Court said that the Labour Court and other LRA structures have been created as a
special mechanism to adjudicate labour disputes such as alleged unfair dismissals. In
these matters the Labour Court has exclusive jurisdiction. The Court however stressed
that only labour and employment related disputes for which the LRA creates specifc
remedies fall within the exclusive jurisdiction of the Labour Court. All other remedies
that might lie in other courts such as the High Court and Equity Court will still be
adjudicated by these courts. This suggests that the High Court retains jurisdiction over
disputes such as alleged breaches of employment contracts. In light of this and preceding
decisions, we are likely to see a continuation of the trend where many employment
disputes are brought in the High Court.

1 (2009) 30 ILJ 2623 (CC).
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Unemployment statistics have risen to 23.5 per cent in the frst quarter of 2009
partly as a result of the global economic crisis, which has seen large-scale retrenchments
especially in industries like mining and manufacturing. The frst quarter of 2009 saw
208,000 jobs lost. These are the offcial statistics, which do not take account of the
informal labour market, which means real unemployment fgures are likely to be a lot
higher. Unions have claimed the fgure to be as high as 40 per cent. Despite the high
unemployment Fgures the year has featured demands for above-infation wage increases
and a high level of strike activity across both the public and private sectors.

The hot topic for the year has undoubtedly been the debate over use of labour
brokers (or temporary employment services). The strongest union federation, supported
by some in the government, has called for a total ban on the use of labour brokers.
However, representations have also been made calling for better regulation of this aspect
of the employment market rather than an outright ban. The issue is of concern to many
employers in South Africa who make regular and extensive use of labour brokers, and
to the labour broking industry itself. There are also concerns that a ban would lead to
increased unemployment. The outcome of this remains uncertain but what does seem
clear is that there will be change and increased regulation at the least.

Protection of employee information is set to be regulated comprehensively for
the Frst time as a result of the Protection of Personal Information Bill, 2009, which
should come before parliament in 2010. If enacted, South Africa will be brought in line
with international standards (including the ILO Convention).

111 SIGNIFICANT CASES

The Labour Appeal Court has decided that Section 197 of the Labour Relations Act
(South Africa’s transfer of undertaking provisions) can apply where a service that was
previously outsourced is either taken back by the original employer or passed on to a
new service provider. The LAC supported a purposive interpretation of Section 197 in
its decision in Aviation Union of SA v. South African Airways and others.2 The court said that
both purposes of Section 197 as previously articulated by the Constitutional Court have
as their common denominator the continuation of employment of employees involved
in the business (or service) that is transferred as a going concern. Neither of those
purposes is served by an interpretation of Section 197 that entails job losses or prevents
continuation of employment for those employees who moved with the work when the
outsourcing frst took place. In this case therefore where SAA previously outsourced
its infrastructure and support services departments to a company called LGM and then
terminated its contract with LGM, those employees would either transfer back to SAA
or to such other party as SAA might contract with to provide the services in the future.
This decision has far-reaching implications for employers that engage in outsourcing and
will require a reassessment of strategy where an employer wishes to cancel its contract
with one service provider in favour of another.

2 (2009) 30 ILJ 2849 (LC).
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In Mogothle v Premier, Northwest Province,® the Labour Court dealt with suspension of
an employee as a preventive measure pending the Fnalisation of disciplinary proceedings
and cautioned employers against hastily resorting to suspension when the circumstances
do not justify so doing. The court pointed out that employers have a general duty to
act fairly towards employees when taking any decision that affects them. In the context
of suspension this takes on a substantive and a procedural component. The employee
must be suspected of serious misconduct and there must be a good reason why he or
she should be removed from the workplace pending fnalisation of the investigation
and the hearing. The good reason must relate either to the integrity of the investigation
or harm (such as to another employee or to the business) that could take place if he or
she is not removed. Finally, the employer must give the employee an opportunity to be
heard, which need not be a formal hearing but rather a simple process of dialogue and
refection, before taking a decision to suspend. The import of this case is that employers
must think twice about whether suspension is justifed.

Where an employee is on sick leave owing to depression, employers should note
the decision in New Way Motor & Diesel Engineering v Marsland.* The company treated
Mr Marsland very differently after he returned to work having suffered a nervous
breakdown. So much so that he eventually resigned and approached the Labour Court
on the basis that he was constructively dismissed and that his dismissal was automatically
unfair because he had been discriminated against based on his condition. The Labour
Court found in his favour. The employer appealed and the matter ended up in the Labour
Appeal Court. The LAC defned depression as a form of mental illness and held that
even where this condition is not considered to be a form of disability, the discrimination
suffered by Mr Marsland was unquestionably as a result of his ‘mental health problem’.
The conduct of the company had clearly constituted an egregious attack on the dignity
of the employee and accordingly fell within the automatically unfair dismissal grounds
set out in the LRA. The LAC upheld the Labour Court’s decision and confrmed that
Mr Marsland was entitled to 24 months’ compensation. From this case it is clear that
an employee must not be treated differently than before the diagnosis as any sense
of alienation or exclusion may add to the mental struggles of the employee. Where
appropriate, the employee should be accommodated to enable the employee to perform
the essential requirements of the job.

IV BASICS OF ENTERING AN EMPLOYMENT RELATIONSHIP

i Employment relationship

The existence of a contract of employment is not a prerequisite for an employee to
qualify for statutory employment rights. The defnition of an employee under most
South African employment legislation is wide enough to include persons (excluding
independent contractors) who assist in carrying on or conducting the business of

3 Mogothle v. Premier, Northwest Province (2009) 30 ILJ 605 (LC).
4 New Way Motor & Diesel Engineering (Pty) Ltd v. Marsland (2009) 30 ILJ 2875 (LAC).
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employers even though they may not be formally employed by them. Nevertheless, most
employees in South Africa are hired under contracts.

It is preferable for an employment contract to be contained in a written contract
signed by both parties. Signature of a contract is not legally required subject to two limited
exceptions, namely merchant seaman (for whom written employment contracts are
required under the Merchant Shipping Act) and learners (also referred to as apprentices)
under the Skills Development Act (‘the SDA).

What employers must do, however, in terms of the BCEA, is provide employees
with written particulars of their employment conditions when they commence work, such
as: a brief description of the work for which he or she is employed; ordinary hours of
work and days of work; wages or the rate and method of calculating wages; any deductions
to be made from the employee’s remuneration; any leave entitlement; the period of notice
required to terminate employment, or if employment is for a specifed period, the date
when employment is to terminate; a list of any other documents that form part of the
contract, indicating a place that is reasonably accessible to the employee where a copy of
each may be obtained.

The basic conditions of employment provided for under the BCEA constitute
terms of any employment relationship except to the extent that any other law or term
of the contract of employment is more favourable, or where the basic conditions have
been varied under the BCEA. Collective agreements, where applicable, can also impose
contractual terms that vary from the basic conditions.

Parties to an employment contract may only amend the contract by agreement.
Agreement can be obtained either by negotiation or, if this fails, after taking certain
procedural steps parties can resort to industrial action (a strike in the case of employees
or a lockout in the case of employers) to try and compel the other party to agree.

ii Probationary periods

Probation periods are permitted for new employees. The purpose of probation must
be to give the employer an opportunity to evaluate the employee’s performance before
confrming his or her appointment. The period of probation should be determined in
advance, be of reasonable duration and be determined with reference to the nature of
the job and the time required to ascertain the employee’s suitability.

The employee’s performance should still be assessed during the probationary
period and employers are still required to give the employee reasonable evaluation,
instruction, training, guidance or counselling to allow the employee to render satisfactory
service. If the employer determines that the employee is failing to meet the required
standards, the employer should advise the employee of any aspects in which it considers
the employee to be failing, after having afforded the employee the opportunity to make
representations in this regard, the employer may then either extend the probationary
period or dismiss the employee. The extension of the probationary period should not be
disproportionate to the legitimate purpose that the employer seeks to achieve.

An employer must thus still show a fair reason and follow a fair procedure for
the dismissal of a probationary employee. The only real dispensation given to employers
that terminate the employment during the probation period is that the reasons for the
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dismissal of an employee on probation can be ‘less compelling’ than would be the case
otherwise.

ili Establishing a presence

A foreign employer can hire employees and engage independent contractors in South
Africa without being required to set up a local entity or to offcially register. In terms of
the Income Tax Act, a non-resident employer is not obliged to withhold employees’ tax
from remuneration (provided that it does not have a representative employer in South
Africa). The employees themselves will be required to settle their tax liabilities in respect
of the remuneration they receive from the non-resident employer for the services
that they render in South Africa. Generally, this will be done through provisional tax
payments.

If aforeign employer appoints a South African resident entity to pay remuneration
on behalf of the foreign employer, the South African entity will be regarded as a
representative employer and will be required to register as the employer and withhold
employees’ tax from remuneration.

A foreign employer will be liable for tax on South African-sourced income.
However, if there is a double taxation agreement in place between the jurisdiction
within which the foreign employer is tax resident and South Africa, and the income of
the foreign employer comprises business profts, then the double taxation agreement
would allocate taxing rights to the country in which the employer is a tax resident, unless
the employer carries on business in South Africa through a permanent establishment.
(Most of South Africa’s double taxation agreements are based on the Organisation for
Economic Co-operation and Development Model Tax Convention).

Theexistence of apermanent establishment is determined with reference to Article
5 of the Model Tax Convention. Generally, however, what is required for permanent
establishment is a fxed place of business where the business of the enterprise is carried
out. There must be a Fxed location or facility used for the conduct of business activities,
and it must be utilised for continuous business operations. Generally, business is regarded
as being carried out through the employees of the enterprise, but a business may also be
carried on through agents or other representatives of the enterprise, particularly where
those representatives are dependent on the enterprise.

In addition, if employees of a foreign employer spend signifcant periods of time
in South Africa, it is possibile that these employees will create a permanent establishment
for the employer in South Africa. If so, then the profts of the foreign employer that are
attributable to the permanent establishment may also be taxed in South Africa.

The South African Companies Act also requires an entity to register as an
external company (commonly referred to as a ‘branch’) with the South African Registrar
of Companies within 21 days of establishing a ‘place of business’ in South Africa. A
place of business is defned as a place where the company transacts business or holds
itself out as transacting business.

If a South African resident company employs workers in South Africa,
employees’ tax must be deducted at source and the employer is responsible for reporting
and withholding. Employers are required to provide few statutory benefts. There is
no general minimum wage (although some industries have compulsory wage-regulating
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measures in place) nor is there a general obligation to provide medical aid or retirement
fund benefts. However, the BCEA does stipulate maximum working hours, overtime
and the like, and minimum leave, notice periods and severance pay benefts apply.

There is no social security as such in South Africa. Nevertheless, a South African
employer is liable to make contributions to the Unemployment Insurance Fund, pay
a skills development levy and make contributions to the Workmen’s Compensation
Fund.

\Y RESTRICTIVE COVENANTS

Restraint of trade (i.e., non-compete) clauses can be included in employment contracts,
usually for more senior employees that are privy to the employer’s most confdential
information or critical customer relationships. Such clauses are in principle valid and
many restraints are enforced in South African courts every year. Nevertheless when the
employer seeks to enforce restraint provisions the courts retain discretion as to whether
to enforce the restraints and they will not enforce them if, in a particular case, such
enforcement would be contrary to the public interest or unreasonable.

The reasonableness of the restraint is judged both on the broad interests of the
public and the interests of the contracting parties themselves. Reasonableness as between
the parties themselves depends on many factors, the most important of which include
whether the employer has a proprietary interest that may legitimately be protected by
means of a restraint agreement. Proprietary interests include confdential information
and customer connections. The geographical area and duration of the restraint must
also be reasonable.

VI WAGES

i Working time
Generally, no employee may work more than 45 ordinary hours a week and nine hours a
day if he or she works a fve-day week, or eight hours a day if he or she works a six-day
week. Total working hours may not exceed 12 hours a day. Wage regulating measures
specifc to industries can have different provisions regulating working hours.

Night work, which is defned as work performed after 6:00 p.m. and before
6:00 a.m. the next day, may only be done with the employee’s consent and they must
be compensated with an allowance, which may be a shift allowance or a reduction of
normal working hours, and transport must be available between their residences and the
workplace at the commencement and conclusion of the shift. If employees perform
night work on a regular basis (i.e., work of longer than one hour performed after 11:00
p.m. and before 6:00 a.m. at least Fve times per month or 50 times per year), the employer
must inform them of health and safety hazards associated with night work and of their
right to request a medical examination at the employer’s expense. If a regular night
worker suffers from a health condition associated with the performance of night work,
the employer must transfer the employee to suitable day work within a reasonable time
if it is practicable to do so.
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ii Overtime
Employees generally enjoy the following statutory overtime benefts:
a An employer can only require an employee to work overtime where the employee’s

agreement to do so has been obtained and if the employee’s consent is obtained
on commencement of employment or within three months thereof, the consent
lapses after 12 months and must be secured again by the employer, whereafter the
consent does not lapse again.

b An employer must pay an employee at least one-and-a-half times the employee’s
wage for overtime worked or grant the employee paid time off (e.g., 90 minutes
off for every 60 minutes overtime worked).

¢ Employees are not permitted to work more than 10 hours overtime a week or
three hours overtime in a day if they work a nine-hour day.

Senior managerial employees, sales staff who travel to customers’ premises and regulate
their own working hours, employees who work for less than 24 hours a month, or
employees who earn more than an earnings threshold (currently 149,736 rand per
annum), are not eligible for overtime benefts.

VIl FOREIGN WORKERS

The employment of non-South African citizens is governed by the Immigration Act
2002, which imposes record-keeping and sanction provisions on every employer,
regardless of the business’s size or number of employees, although stricter compliance
is required of any employer with more than fve employees or that has been found guilty
of a prior offence under the Act.

To ensure regulatory compliance, an employer in South Africa must maintain
documentary records for each foreign employee for two years after the termination
of employment. The employer must also report to the authorities the termination of
a foreign worker’s employment and any breach by the worker of his or her permit
arrangements. Employers must also make a reasonable effort in good faith to ensure
that they have no illegal foreigners in their employ and to ascertain workers’ status or
citizenship.

There is no restriction on the number of foreign workers that an employer may
employ or on the number of work permit categories under which work permits may
be applied for. Nonetheless, the work permit process guards against employing foreign
nationals in positions that can be Flled by locals. For example, an application for a
general work permit must be accompanied by a letter of motivation disclosing the details
of all unsuccessful applicants for the position and justifying the need to employ a foreign
national in that position.

There is no general legislative cap on the period for which a foreign worker
may be employed in aggregate, although the Immigration Act does provide maximum
periods for which certain categories of work permits may be granted. For example, a
visitor’s visa with consent to work may be issued for a maximum of 90 days and can
be renewed once for a further 90 days. A quota work permit is usually Frst issued as a
three-month work seeker’s permit, which may be extended for up to fve years once
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employment is secured (it may also be renewed if the qualifcation remains an identifed
scarce skill). A general work permit is usually granted for a maximum of fve years and
may be renewed.

Intra-company transfer work permits may be issued for a maximum of two years
and cannot be renewed. Upon expiry of the permit, the holder must either depart from
South Africa or apply for a change of conditions to a different category of permit if
they are required to remain in South Africa. A corporate permit can be open-ended,
allowing a company to employ a number of foreign workers in specifc pre-determined
positions over a period, but the corporate employee’s permit is generally limited to three
or Tve years.

Any foreigner who is not a permanent resident and wishes to render services in
South Africa needs to obtain a work permit. Both criminal and civil sanctions against
employers of foreign nationals can be imposed for non-compliance with their obligations
in this regard.

South African employment laws are of universal application for employees that
fall within their jurisdiction. They therefore apply to foreign nationals working in South
Africa, even if the foreign nationals are working illegally.

VIl GLOBAL POLICIES

Employers are under no legal obligation to have internal discipline rules. It is up to
individual employers to decide whether they want to establish rules to regulate conduct
in the workplace. In general an employer does not require the approval or agreement
of its employees or their representative body when deciding to introduce discipline
rules. There is also no requirement for the rules to be fled with or approved by any
government authorities. The approval or agreement of employees may, however, be
required where the rules form part of their contracts of employment and the employer
wishes to amend the rules. Approval and agreement may also be required where there is
a collective agreement between the employer and the representative body stipulating that
employees or their representative body must approve or agree to discipline rules before
the rules may be introduced or amended. Nevertheless, this type of agreement in respect
of discipline rules is rare.

Although there are no mandatory discipline rules, issues of discrimination and
sexual harassment are prohibited by specifc legislation, most notably the EEA and
codes published pursuant to the EEA. Employers must also report acts of corruption
to the authorities.

There is no legal requirement that rules be written in the local language but, to
hold employees to account for breaches of such rules, the employer would need to
show that the employees were aware or ought reasonably to have been aware of the
rules. Therefore, it would be advisable for the rules to be communicated in a language
that the employees understand. Nor is there a requirement that the rules be signed. It
is nonetheless good practice to get employees to sign some form of acknowledgement
that they are aware of the existence of the rules and have been given an opportunity to
familiarise themselves with them.
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The rules should be accessible to all employees. If possible, copies of the
rules should be given to all employees. If this is not possible, then copies should be
available from designated persons, such as human resources managers, for inspection by
employees. An intranet site is insuffcient if the employees do not have access to it or do
not know how to access it.

Individual employers are free to decide whether they want to incorporate the
disciplinary rules into employees’ contracts of employment. If they do, then unless
stated otherwise in the contract, the rules become part of the employee’s terms of
employment and may not be changed without the employees’ consent.

IX EMPLOYEE REPRESENTATION

Employees are permitted to form and join a trade union of their choice. Employees,
through their trade unions, are also permitted to establish workplace forums in their
workplace.

A majority union in a workplace in which at least 10 of its members are employed
may elect union representatives from its members in accordance with the following
ratio:

a 10 members in the workplace: one representative;

b more than 10 members: two representatives;

¢ more than 50 members: two representatives for the frst 50 members plus 1
representative for every additional 50 members (with a maximum of 7);

d more than 300 members: seven representatives for the frst 300 members plus 1
representative for every additional 100 members (with a maximum of 10);

e more than 600 members: 10 representatives for the frst 600 members plus 1
representative for every additional 200 members (with a maximum of 12);

f more than 1000 members; 12 representatives for the frst 1000 members plus 1

representative for every additional 500 members (with a maximum of 20).

The constitution of the trade union will govern the nomination, election, term of offce
and removal of offce of the representatives. It will also regulate the holding of meetings
and the issues related thereto.

Representatives have the right to assist and represent employees in grievance and
disciplinary proceedings, to monitor the employer’s compliance with labour laws and any
collective agreements and to report any contraventions of these laws and agreements.
They also have the right to perform any other functions as agreed with the employer
and to take reasonable time off work for trade union activities. Representatives may not
be discriminated against in any way, or dismissed, for their involvement in trade union
activities.

Depending on the representivity of the union, an employer must allow it access
to the workplace in order to recruit members, communicate with them, hold meetings,
and otherwise serve them. It must also deduct subscriptions due to the union from the
employee’s wages.
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