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TOWARDS the end of March, the
Competition Tribunal approved
the buyout by Vodacom Service
Provider (a division of Vodacom)
of cell phone accessory vendor,
Global Telematics South Africa, a
company with a Vodacom service
provider licence.

It was reported by the media
that at the hearing, the tribunal ac-
cused Vodacom of presenting the
Competition Commission with in-
formation that was misleading.
The tribunal apparently identified
a discrepancy between the ratio-
nale stated in Vodacom Service
Pr o v i d e r ’s competitiveness report
(that the acquisition was in keep-
ing with the company's strategy of
consolidating and owning more of
its subscribers, improving its op-
erating margins and bringing it
closer to the customer) and inter-
nal documents provided to the
commission at a very late stage .

Within the midst of the brou-
haha the question that has not yet
been asked is whether the ratio-
nale expressed in the competitive-
ness report and that contained in
the internal documents are mutu-
ally exclusive. In finding an an-
swer, the issue of motive is one
which cannot be ignored. Ulti-

mately then, there is a fine inter-
pretive line in assessing whether
Vodacom Service Provider’s rat i o -
nale set out in its competitiveness
report was a high-level synopsis of
that contained within its internal
strategic documents, or whether
the rationale was that apparently
condemned by the tribunal’s
chairperson, David Lewis, as “bla-
tant lies”.

The furore brings to mind pro-
visions of the Competition Act,
1998 which merging parties
should carefully heed when sub-
mitting a merger filing to the
commission.

In terms of section 15 of the
Competition Act, provision is
made for the commission to re-
voke merger approval in a small or
intermediate merger if its decision
was based on incorrect informa-
tion, which a party to the merger
placed before it, or the approval
was obtained by deceit. Similarly,
upon the application by the com-
mission, the tribunal may revoke
approval for a large merger.

The inquiry into Vodacom Ser-
vice Provider’s motives shows that
the competition authorities are
not prepared to accept the submis-
sions of merging parties as gospel,
and will investigate internal
strategic documents to satisfy
themselves that the documents
give credence to the contents of
the merger filing. While this ro-
bust approach certainly has its
merits, authorities need to take
cognisance of the environment in
which those internal strategy doc-
uments and presentations are pro-
duced. In many instances they are
prepared in order to persuade
boards to approve transactions. In
this way, the documents may well
be penned by marketers who may
inadvertently portray inaccurate
reflections of the relevant market

and other information pertinent
to competition authorities.

However, due to this fine inter-
pretive line, the importance of ac-
curacy in a merger filing cannot be
overstressed. Sending mixed sig-
nals will result in the merging par-
ties receiving a poor reception
from the authorities. Further, in
terms of sections 73 and 74 of the
Competition Act, a person found
guilty of knowingly having provid-
ed false information may be liable
to either a fine or imprisonment.

Previous submissions made to
the commission or tribunal are
binding upon merging parties in
perpetuity. It follows, therefore,
that the rebound effects of any in-
consistencies are potentially dev-
astating. Over recent years, the
competition authorities have re-
portedly approved Vodacom’s ac-
quisition of as many as six service
providers. No doubt these acquisi-
tions will now be scrutinised in the
light of the tribunal’s questioning
of Vodacom’s bona fides.

Accordingly, in merger filing
submissions to the competition
authorities, consistency and accu-
racy are unparalleled virtues. Not
only may merger approval be sub-
sequently revoked but in terms of

rule 32 of the Rules for the Con-
duct of Proceedings in the Compe-
tition Commission, if during the
course of its investigation the com-
mission believes that a document
filed in respect of a merger con-
tains false or misleading informa-
tion, it may issue a Form CC 13(4),
demanding that the information
be corrected. The ramifications
can be commercially devastating
as it resets the time the commis-
sion has to consider the merger to
day one.

The message for competition
lawyers and their clients alike is
unequivocal. Clients should apply
their minds to the contents of their
internal strategic documents.
When compiling a merger filing,
they should ensure that the con-
tents mirror what is contained in
internal documents, and that they
are consistent with previous sub-
missions made. Where the merger
filing forms and what is contained
in the internal documents diverge,
all concerned must be able to ex-
plain any discrepancy.
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Consistency is a key merit of merger filings
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Intellectual
property
under scrutiny

ANEW provision was
recently introduced into
the Income Tax Act in an
attempt to prevent so-

called intellectual property (IP)
arbitrage. This arbitrage arises
where a South African resident
develops IP and then sells it to a
non-resident and thereafter the
non-resident licenses the IP back
to a South African resident.

In this situation, the South
African resident developer will be
entitled to a deduction for the
development expenditure inc ur-
red in respect of the IP and licence
fee expenditure incurred by the
South African licensee will also be
deduc tible.

Section 23I of the act disallows
a deduction in the hands of a
South African resident who
licenses IP from a non-resident,
where the ownership of that IP
was transferred to such a non-
resident after being developed by a
South African resident.

The original wording of the sec-
tion was criticised as being too
broad and the proposed changes
in the Draft Revenue Laws
Amendment Bill, 2008, attempt to
address this issue. However, cer-
tain provisions may require fur-
ther revision.

In terms of section 23I, a
taxpayer will be denied a
deduction in respect of any expen-
diture incurred for the use, right of
use or permission to use IP, if the
amount is received by an exempt

institution or a non-resident and
the IP falls into one of the
categories below:
n The IP is or was the property of
the South African resident end
user of the IP or a connected
person to such an end user.

This envisages a situation in
which a South African IP deve-
loper sells IP to a non-resident and
the South African developer then
licenses the IP back from the non-
resident for which it pays a fee as
consideration for licensing the
property. In terms of the provi-
sions of section 23I, as the IP was
previously the property of the
South African developer, the fee
paid by the local developer to the
non-resident will not be
deductible. Similarly, no deduc-
tion will be allowed where a con-
nected person in relation to the
South African developer licenses
the IP from the non-resident.
n The IP is or was the property of a
South African resident within a
period of two years preceding the
use of the IP by the South African
resident end user.

If a South African resident sells
IP to an unrelated non-resident,
who then immediately licenses the
IP to another local resident who is
unconnected to both the South
African resident seller and the
non-resident, the South African
resident licensee will not be
allowed a deduction for the expen-
diture incurred in terms of the
second provision.

In this situation it is unclear as
to how the South African licensee
will be expected to know that it is
not entitled to a deduction.
n The IP or a material part of the
property was discovered, devised,
developed, created or produced by
the South African resident end-
user or by a connected person in
relation to the resident.

If the IP is licensed by a South
African resident end-user or a con-
nected person, from a non-resi-
dent and such IP or any material
part of such property was discov-
ered, developed, devised, created
or produced by a South African
resident end-user, then the South
African licensee will be denied a
deduction for the licence fee paid
to the non-resident.

Although the second part of
this provision attempts to prevent
a situation where a taxpayer will
fall out of the provision by virtue of
the fact that the IP, in its entirety,

was not discovered, developed, or
devised in SA, because there is no
definition of “a material part”, this
will be subject to interpre tation
and possibly m a n i p u l at i o n .

Section 23I goes further and
prevents taxpayers from circum-
venting the above provisions by
the insertion of a provision which
denies a deduction for expendi-
ture that is determined directly or
indirectly with reference to expen-
diture incurred for the use, right of
use or permission to use intellec-
tual property.

This prevents a third party,
such as a bank, from converting
the licence fees payable into a
financial instrument for the South
African licensee, who will then pay
such a financial instrument over to
the non-resident licensor instead
of a license fee.

In spite of the general denial of
licence fee expenditure, where
such expenditure is regarded as

royalty expenditure and subject to
withholding tax, the South African
licensee will be permitted to
deduct one third of the amount of
the licence fee expenditure
incurred. However, this will only
apply as long as the withholding
tax rate of 12% is not reduced
below 10% by a double tax agree-
ment entered into between the
South African licensee and the
non-resident licensor.

Local users of non-resident IP
must carefully consider whether
the property licensed by them falls
into any of the above categories be-
cause if it does, there may be a risk
that such expenditure will be dis-
allowed as a deduction in the
hands of the South African resi-
dent with effect from January 1
next year, irrespective of when the
initial agreement was concluded.
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