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ongful life cases remain highly charged
been discovered through genetic
testing. Now visualise that genetic
testing does detect the potential
birth defect, and the parents de-
cide not to conceive the child. The
two contrasting situations illus-
trate the law of wrongful life,
where a child plaintiff alleges that
due to the negligence of the doctor
birth occurred. The child alleges
that had the doctor warned the
parents of the defect, he would
have been spared of his “impaired
e xistence”. This is known as a
claim for “wrongful life” by the
courts and our academic writers.

Although South African courts
recognise wrongful life actions,
the courts are still reluctant to
award damages for a lifetime for
debilitating impairment.

In a recent judgment, the
Supreme Court of Appeal dis-
missed the claim of a child, born

with severe defects including
spina bifida and hydrocephalus,
against the doctors who treated
his mother during her pregnancy
and negligently failed to advise her
of the foe tus’s congenital defects.

However, the judgment recog-
nised the parents’ claim for the re-
covery of medical expenses, main-
tenance, special schooling and

past and future medical expenses
flowing from the child’s condition,
and refused that of the child for
the same damages.

In the case in question, the
child’s mother, Elizabeth Stewart,
instituted an action in the Cape
High Court against the general
medical practitioner, and special-
ist obstetrician and gynaecologist
for damages relating to the main-
tenance, schooling, past and fu-
ture medical expenses for her son.

The child’s father, Brian Stew-
art, instituted a claim on behalf of
his son in the alternative to that of
his wife for the same damages.

The parents alleged that the
doctors were under a duty, while
treating Elizabeth during her
pregnancy, to detect any abnor-
malities in the foetus and to advise
her thereof. It was alleged that
Elizabeth would have terminated
her pregnancy and the child would
not have been born and have suf-

fered from the severe handicaps.
The medical practitioners ex-

cepted to the claim on the basis
that it was bad in law and against
public policy. No exception was
taken to the mother’s claim. Her
claim was one for “wrongful
bir th”. Such an action has long
been recognised by our courts. On
the other hand, wrongful life ac-
tions are those brought by the
child. The child argues that, but
for the inadequate advice, it would
not have been born to experience
the pain and suffering due to the
disability or physical handicap.

By far the majority of jurisdic-
tions worldwide have refused
claims of wrongful life. In the US,
the controversial case of Park vs
Chessin (New York Supreme
Court) allowed a claim of this spe-
cial damages while at the same
time refusing a claim for general
d a m a ge s .

The Cape High Court held that

it could not be shown that the
child could have a life any different
from that to which he was born.
The court upheld the doctors’ e x-
ception and dismissed the claim.

The essential question that the
appeal court had to decide was
whether the particular child
should have been born at all.

However, the appeal court held
that such a question “goes so
deeply to the heart of what it is to
be human” that it should not be
decided by the court.

In the circumstances, the ap-
peal court held that it should not
recognise such an action.

Wrongful life cases still remain
highly controversial. When
brought as negligence actions,
such claims raise questions at all
stages of the standard of duty, cau-
sation and harm paradigm.

n Sanchia Temkin is editor of
Business Law & Tax Review.

Ensure that
tax will be
recovered
THE Securities Transfer Tax

Act, 2007, and the Securi-
ties Transfer Tax Adminis-
tration Act, 2007 were

passed into law on July 1.
The Securities Transfer Tax Act

provides that securities transfer
tax must be levied in respect of the
transfer of every security. The
Securities Transfer Tax Adminis-
tration Act contains the adminis-
tration provisions governing the
payment of securities transfer tax.

The Securities Transfer Tax Ac t
merges the taxes imposed by the
Stamp Duties Act 1968 and the
Uncertificated Securities Tax Act
1998. The two taxes were com-
bined in an attempt to simplify the
administration of the taxes
imposed on the transfer of all
securities and to ensure that the
rules governing both listed and
unlisted securities are consistent.

Previously, stamp duty was
placed on the transfer or the can-
cellation or redemption of an
unlisted marketable security and
Uncertificated securities tax was
levied in respect of every change in
beneficial ownership of a listed
sec urity.

Securities transfer tax will be a
combination of stamp duty and
Uncertificated securities tax and
will be charged at a rate of 0,25%
on the taxable amount of the
transfer of every security issued by
a company or a close corporation
incorporated in SA, or a company
incorporated outside SA and listed
on an exchange in SA, subject to
certain exemptions.

The transfer of any qualifying
share in a company or a member’s
interest in a close corporation will
be subject to securities transfer
tax. The word transfer is broadly
defined and includes the transfer,

sale, assignment or cession or dis-
posal in any other manner of a
security. The cancellation or
redemption of a security will also
be regarded as a transfer unless
the company is being liquidated.

However, the issue of a security
that does not result in a change in
beneficial ownership will not be
regarded as a transfer. The Secu-
rities Transfer Tax Act does not de-
fine the term “beneficial owner-
ship” in relation to a security.
Through this exclusion it is
intended that only a transfer of the
economic ownership of a security
will be subject to securities trans-
fer tax. However, if the term “ben-
eficial ownership” is narrowly
interpreted, certain temporary
transfer arrangements could be
excluded from the tax.

Securities transfer tax is levied
on the taxable amount of a secu-
rity. The taxable amount of a listed
security is the greater of the con-
sideration for the security
declared by the transferee or the
closing price of that security. T he
taxable amount of an unlisted
security is the greater of the con-
sideration given for the acquisi-
tion of the security or the market
value of the unlisted security. The
taxable amount is specifically
defined to prevent the manipula-
tion of the amount of securities
transfer tax payable by ensuring
the amount of tax paid is based on
the market value of the security
where the consideration paid for
the security is not market-related.

In the case of a transfer of a list-
ed security, either the member or
the participant or the person to
whom the security is transferred is
liable for the tax. The tax must be
paid within a period of 14 days
from the transfer. The liability for

tax in respect of the transfer of list-
ed securities lies with the party fa-
cilitating the transfer or the recip-
ient of the security. This is consis-
tent with the previous Uncertifi-
cated Securities Tax Ac t.

However, the liability for tax in
respect of the transfer of unlisted
securities differs from the previ-
ous Stamp Duties Act. Under the
Stamp Duties Act the recipient of
the unlisted security was liable for
the payment of stamp duty; how-
ever, under the Securities Transfer
Tax Act the company that issued
the unlisted security is liable for
the payment of such tax.

It is understood that the reason
for this change was to streamline
the collection process of securities
transfer tax in respect of unlisted
securities by having a centralised
collection point. However this col-
lection mechanism places an
increased responsibility on the
company issuing the shares when
compared with the previous

Stamp Duties Act.
The securities transfer tax mus t

be paid by the company issuing the
unlisted security within tw o
months from the date of the trans-
fer of such security. It is the
responsibility of the recipient of
the unlisted security to inform the
company who issued such security
of the transfer within 30 days from
the date of transfer.

The Securities Transfer Tax Ac t
provides that the company that
issued the unlisted security may
recover the tax paid by it from the
recipient of such security. How-
ever it does not place any obliga-
tion on the recipient of the unlist-
ed security to reimburse the tax
paid by the company who issued
such security. It may be difficult
for the issuer of the unlisted secu-
rity to recover the securities trans-
fer tax from the recipient.

The Securities Transfer Tax
Administration Act provides that
the commissioner for the South

African Revenue Service may de-
clare the person to whom a secu-
rity was transferred to be liable for
the tax payable; however, this is at
the discretion of the commissioner
and it is unclear how the commis-
sioner will exercise his discretion.

Therefore, when entering into
any agreement in respect of the
transfer of any unlisted security it
would be prudent to include a
clause that will secure the recovery
of the tax from the recipient of the
unlisted security before the secu-
rities transfer tax is due to be paid
by the company who issued the un-
listed security.

This would ensure the tax is re-
covered from the recipient and
also alleviate any possible cash-
flow constraints for the issuing
company that may result from the
payment of the tax.

Arnaaz Camay
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