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FOUR workers were killed
recently in Stellenbosch
while renovating an old
industrial building in

which a slab collapsed. The labour
department indicated that the
building contractor flouted the
Occupational Health and Safety
Act and its regulations in a num-
ber of ways, failing to ensure a safe
working environment.

This raises the question of what
employers can do to ensure the
health and safety of employees.

Our constitution says everyone
has a right to an environment that
is not harmful to his or her health
or wellbeing. The act requires an
employer to provide and maintain
a working environment that is safe
and without risk to the health of
employees. This is a wide obliga-
tion and places all aspects in the
workplace relating to health and
safety of employees on the employ-
er's shoulders. The legislation se ts
out duties to employers to ensure
the safety of their employees. The
ac t and its regulations also contain
obligations for specific industries
and operations.

Many of the duties under the
regulations require the employer
to do what is practical to ensure
safety. For example, employers
must ventilate workplaces to
reduce exposure to certain sub-
stances below specified limits. If
this is not practical, the employer
may rely upon protective clothing
and equipment.

In the case of an accident such
as the Stellenbosch case, the

labour department will investigate
whether the employer took all rea-
sonably practical steps to comply
with health and safety require-
ments. Should the department in-
vestigation find any fault on the
part of the employer for the acci-
dent it may decide to hold a formal
inquiry. A magistrate will preside
at such an inquiry.

The purpose of such an inquiry
is twofold:
n To determine liability for the
accident; and
n To gain experience in prevent-
ing similar incidents in the future.

In certain cases, the findings of
the inquiry will lead to the insti-
tution of criminal proceedings.

The contractor may be sum-
moned to an inquiry, as well as
face criminal charges such as cul-
pable homicide based on the fact
that the employees died due to the
negligence of the employer.

An employer found guilty of
offences can be liable to a fine of
between R50 000 to R200 000,
and imprisonment of between one
to two years, depending on the
nature of the offence.

Ultimately, responsibility for
health and safety rests with the
CEO of a company. It is not a
defence for the CEO to indicate
that he has delegated responsibil-
ity for health and safety to more
junior employees. The CEO can
delegate the functions, but cannot
relieve himself of the responsibil-
ity to ensure that health and safety
regulations have been carried out.

The labour department is quot-

ed as saying that in the Stellen-
bosch accident the employer was
not contributing to the Compensa-
tion Fund for workplace-related
deaths and injuries. The depart-
ment went on to say that this
meant that the dependants of the
deceased employees will not be
able to claim compensation.

This is not correct. Under the
Compensation for Occupational
Injuries and Diseases Act an
employer must register with the
Compensation Commissioner
within seven days of employing its
first employee. Failure to register
is an offence and if an employer is
not registered and an accident

occurs the Compensation Com-
missioner has the option of fining
the employer up to the full amount
of the compensation payable to the
employee(s), in addition to a
penalty. In the Stellenbosch acci-
dent the dependants of the
deceased employees would be able
to claim from the Compensation
Fund but the fund can recover
from the employer.

Employers are well advised to
register employees with the Com-
pensation Fund. In the event of a
workplace accident, all claims are
directed to the Compensation
Fund. An employee or his depen-
dants cannot bring a civil damages

claim against the em-
ployer as a result of sus-
taining injuries or, as in
this case, a death result-
ing from an accident in
the workplace when he
can claim from the Com-
pensation Fund.

The law recognises
that accidents can hap-
pen in the workplace
and requires employers
to act responsibly by
seeking to prevent acci-
dents or to minimise
their risk. Whether these
accidents are as a result
of employers seeking
greater profits, igno-
rance of their health and
safety obligations or
simply just ignoring
these obligations, the
failure to comply carries
a heavy price: for the af-

fected employee it could mean a
life-changing injury, or death. For
the employer it could mean huge
fines, being prohibited from con-
tinuing with certain work prac-
tices and even imprisonment.

The important lesson is that
employers should take proactive
steps to prevent accidents. Health
and safety should be a priority, not
an afterthought. When an employ-
er is unsure of whether it is com-
plying with health and safety obli-
gations it should conduct a risk as-
sessment of its work practices.

Ebrahiem Abrahams
Edward Nathan Sonnenbergs

Workplace safety a crucial issue

Legislation sets out the duties of employers to ensure the safety of their employees.


