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8 BUSINESS DAY, May 2008 BUSINESS LAW & TAX REVIEW

SARS ability to act on seizing goods is upheld
THE Supreme Court of Appeal re-
cently issued a ruling in the
Saleem matter that it considered
important for the conduct of the
customs officers of the South
African Revenue Service (SARS) in
cases of detaining and seizing
goods that were dealt with in con-
travention of the Customs and Ex-
cise Act of 1964.

In the case in question, SARS
removed an estimated R1,2m
worth of stock from the premises
of a business.

The case clearly sets out and
confirms the process that SARS
can follow when it has reason to
believe that goods were dealt with
irregularly under the act.

In terms of section 4(4)(a) of
the act, an officer of SARS may,
without previous notice, at any
time, enter any premises and make
such examination and enquiry as
he deems necessary and call for
the production of any documenta-
tion on the importation of goods.

He can then, in terms of Section
88(1)(a), detain any goods or vehi-
cle used to transport it, at the place
it was found, or may remove it for
storage, to establish whether the
goods are liable to forfeiture.

Goods are liable to forfeiture if
it was dealt with contrary to the
provisions of the act, for example,
where it has been imported with-
out clearance and payment of duty.

As part of the process to estab-
lish whether the goods are liable to
forfeiture, SARS can call on sec-
tions 101 and 102, that provide t h at
all required documents be kept for
five years and that any person
dealing in imported goods shall,
when requested by SARS, produce
proof as to the person from whom
the goods were obtained, and if he

is himself the importer, proof of
payment of the duty thereon.

If the goods are then found to
be liable to forfeiture, SARS may
seize the goods in terms of section
88(1)(c), or if the goods cannot be
found, the receiver can request a
payment of an amount equal to the
customs value of the goods and the
duty thereon.

When the case in issue was con-
sidered by the high court before it
went on appeal, the court found
SARS could exercise their rights in
terms of section 88(1)(c) if it has a
reasonable suspicion that the
goods might be liable to forfeiture.

However, based on the facts of
this matter, the high court found
that SARS’s suspicion was not rea-
sonable. The mere fact that the
goods bore labels indicating they
were made in China was insuffi-
cient to justify the inference that
they were imported. Further inves-
tigation should have been made
including an offer made by the
owner of the business to accompa-
ny him to his suppliers. By refus-
ing to go, the officers made it prac-
tically impossible for him to pro-
duce proof as to the persons from
whom the goods were obtained,

while requiring him to bring the
sellers to SARS was held to be un-
reasonable and impractical.

The high court further held that
section 102 does not hold an ab-
solute requirement of documenta-
tion, but that factual circum-
stances need to be considered as
well and that SARS has an obliga-
tion to enquire properly.

The Supreme Court of Appeal,
however, found that the suspicion
on reasonable grounds required of
a SARS officer at the time of
seizure must be that:
n The goods found are imported
go o d s ;
n They have been imported with-
out compliance with the provi-
sions of the act; and
n They are liable to forfeiture.

The appeal court further found
that the fact that the owner of the
business:
n Never contended that the goods
were not imported;
n Was unable to produce docu-
ments on where and from whom
they had been purchased;
n Acted suspiciously around who
the owner was;
n Gave false value-added tax
(VAT) and tax numbers; and

n Could not produce any docu-
ments in the form of invoices or
duplicate receipts from his suppli-
ers was sufficient grounds for
SARS to conclude that the goods
were liable to forfeiture and seize
them. There is no requirement on
SARS to do more by way of inves-
tigation than await documentary
proof to establish that the goods
were legally imported.

The legal principles are there-
fore clearly laid down. SARS can
enter any premises of any trader,
whether or not he is the importer
of the goods concerned, at any
time without any prior arrange-
ment or notice. During such an in-
vestigation SARS can request de-
tail on any documentation related
to imported goods, and detain the
goods until such documentation is
provided. If no such documenta-
tion can be produced within the
time agreed with SARS, SARS can
seize the goods without any fur-
ther investigation or, if the goods
cannot be found, levy a forfeiture
amount of the customs value of the
goods plus the duty due.

n André Erasmus is a senior man-
ager, indirect tax, at Deloitte.

THE new reportable ar-
rangements legislation in
the Income Tax Act, 1962,
was brought into effect on

April 1 to address the fact that the
South African Revenue Service
(SARS) was of the view that the
type and number of the transac-
tions disclosed to SARS under the
previous legislation — section 76A
— proved disappointing.

It was SARS’s intention that
section 76A would provide it with
an early warning of arrangements
that were potentially tax driven.

However, section 76A proved
unsuccessful, as only about 100
transactions, many of which in-
volved ordinary hybrid instru-
ments, were reported during the
time that section 76A was in force.
The legislation affecting re-
portable arrangements was re-
vised by linking the provisions to
the new General Anti-Avoidance
Rules (GAAR), specifically to link
it to factors that are indicative of a
lack of commercial substance for
GAAR purposes.

Section 80M of the new laws de-
fines a reportable arrangement as
any arrangement which gives rise
to a tax benefit and where that
a r ra n ge m e n t :
n Provides for interest, finance
costs, fees or other charges that are
partly or wholly dependent on the
assumptions relating to the tax
treatment of that arrangement
(other than a change in law);
n Has any of the characteristics of,
or characteristics which are sub-
stantially similar to, the indicators
of a lack of commercial substance
under the GAAR;
n Is or will be disclosed by any
participant as a financial liability
for purposes of generally accepted
accounting practice but not for in-
come tax purposes;
n Does not result in a reasonable
expectation of a pre-tax profit for

any participant; or
n Results in a reasonable expecta-
tion of a pre-tax profit for any par-
ticipant that is less than the value
of those tax benefits to that par-
ticipant on a present value basis.

A tax benefit is defined as in-
cluding any avoidance, postpone-
ment or reduction of any liability
for tax. A reportable arrangement
also includes hybrid equity and
debt instruments, with the pre-
scribed period being 10 years (pre-
viously five years ).

Arrangements that are unlikely
to be tax driven, such as ordinary
loans, leases and collective invest-
ment schemes, and share transac-
tions, continue to be excluded
from the above provisions. T he
new legislation also excludes ar-
rangements where the tax benefit
derived does not exceed R1m or
where the tax benefit is not the
main or one of the main benefits of
the arrangement.

Should a transaction qualify as
a reportable arrangement, it must
be disclosed within 60 days after
any amount is received or paid by
or to any party to the arrangement.

Although the disclosure re-
quirements have been amended,
they remain onerous. In particu-
lar, the following information is
required to be disclosed in respect
of a reportable arrangement:
n A detailed description of all the
steps and key features;
n A detailed description of the as-
sumed tax benefits for all partic-
ipants, including but not limited
to tax deduction and deferred
income;
n The names, registration num-
bers and registered addresses of
all participants;
n A list of all the agreements (pre-
viously a complete set of the agree-
ments was required to be fur-
nished to SARS); and
n Any financial model that em-

bodies its projected tax treatment.
The responsibility to disclose a

reportable arrangement is placed
on the promoter, being the person
who is principally responsible for
organising, designing, selling, fi-
nancing or managing that re-
portable arrangement. Failure to
adequately and timeously disclose
a reportable transaction carries a
penalty of R1m.

It is imperative that the appli-
cation of the new legislation be
made clear with regards to the ef-
fective date. Although it is under-
stood that the new law comes into
force on April 1, the application
thereof to existing transactions is
not so clear and potentially leads
to an ambiguous situation which
arguably provides SARS with some
scope to contend that existing
transactions would be affected.

An e xample is the case of an ex-
isting arrangement, entered into
three years ago, which has and
continues to give rise to ongoing
payments. The arrangement was
not, however, required to be re-
ported in terms of the old section
76A. If the above transaction now
meets the definition of a re-
portable arrangement, in terms of
section 80M, the question arises as
to whether the transactions now
becomes reportable in section
80O, even though it was entered
into prior to April 1. A strict ap-
plication of new legislation would
result in a disclosure obligation in
respect thereof.

In this regard, SARS, in a media
release dated April 9 , attempted to
clarify the position by saying t h at
“…it is the first flows which are
most relevant for the purposes for
the legislation, so arrangements
where they took place before April
1 2008 need not be reported in
terms of the new legislation but
may well be reportable in terms of
the previous legislation”.

It is therefore understood, that
in the above example, even though
the arrangement gives rise to on-
going payments, to bring it into
the disclosure obligation provi-
sions of section 80O, since the
“first flows" as referred to in the
press release, took place prior to
April 1, the transaction would not
be reportable in terms of the new
legislation. It is also understood
that transactions which were re-
ported in terms of section 76A,
need not be re-reported in terms of

the new legislation.
Promoters, who may not neces-

sarily be tax advisors, are required
to have a thorough knowledge of
these provisions, particularly with
regard to their responsibilities to
report qualifying arrangements,
since failure to adequately disclose
a reportable arrangement within
the prescribed period, carries a
hefty penalty for all participants.
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