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Normally, SARS will furnish a
letter to the taxpayer
explaining its decision, but a
breakdown of how that
decision was arrived at
needs to be provided too

TAX BITES

Beric Croome

ssment
was arrived at. Taxpayers need to
understand the quality of the reasons
to which they are entitled to protect
their rights in dealing with the
C o m m i s s i o n e r. SARS has published a
Guide on Tax Dispute Resolution
which contains a useful commentary
on the dispute resolution process to
be followed when taxpayers are
aggrieved with an assessment.

The guide comments on the
quality of reasons to be supplied to a
taxpayer in the following terms:

“The Supreme Court of Appeal

has stated that ‘adequate reasons’
requires the decision-maker to
explain his decision in a way which
will enable a person aggrieved to say,
in effect: ‘Even though I may not
agree with it, I now understand why
the decision went against me.’ The
aggrieved person, ideally, should be
in a position to decide whether that
decision is worth challenging.”

A taxpayer is not required to
review the various letters that has
passed with the Commissioner and
attempt to glean from that
correspondence what constitutes the
reasons for the Commissioner’s
decision. The Commissioner is
required under the law to provide
proper reasons to the taxpayer
setting out precisely how the decision
was arrived at.

Where the Commissioner fails to
supply a taxpayer with adequate
reasons for an assessment the
taxpayer is entitled to seek an order
from the Tax Court under rule 26
compelling the Commissioner to
supply adequate reasons in
compliance with the statutory
provisions. In ITC 1811, 68 SATC 193,
Judge Jajbhay decided that the
Commissioner had not supplied
adequate reasons and directed SARS
to do so. The judge pointed out that
the Commissioner must advance
reasons that are understandable to
the taxpayer and are explicit.

Judge Jajbhay indicated that the
taxpayer and the court need not
examine the letters received from the
Commissioner to establish the
reasons for the decision.

Further, where the taxpayer raises
specific questions about why the

Commissioner made the decision to
issue the assessments and why he
had proposed imposing additional tax
at a particular rate, the taxpayer is
entitled to answers to those
questions. As a result, the court in
ITC 1811 ordered the Commissioner
to supply the taxpayer properly
structured reasons for issuing the
assessments to the taxpayer. In doing
so, the court directed that the
Commissioner refer to the relevant
statutory provisions and the findings
of fact that supports the conclusions
reached. The court directed the
Commissioner to advise the taxpayer
the reasoning process followed in
reaching his conclusions and also to
answer the specific questions raised
by the taxpayer.

Therefore, when a taxpayer
receives an assessment from the
Commissioner a decision must be
made and that is whether the reasons
received for that assessment are
adequate. Where the reasons are
inadequate the taxpayer has every
right to request proper reasons under
either rule 3(1)(a) of the rules
governing objections and appeals or
alternatively under section 5 of the
Promotion Of Administrative Justice
Act, 2000.

The time for calling for the
reasons is at the time that the
assessment is received and prior to
the submission of the objection
against the assessment. A taxpayer
cannot formulate a proper objection
to an assessment without first having
received the reasons for the
assessment from the Commissioner.
The Commissioner should also
record the reasons for the decision

made on the issuing of the
assessment at the time that the
assessment is issued to the taxpayer.

Fair administrative action as
envisaged in section 33 of the
Constitution and the Promotion of
Administrative Justice Act requires
that the decision-maker records the
reasons for the decision at the time
the decision is made and not later.

Where, for instance, a taxpayer
disposes of an asset and the
Commissioner subjects the proceeds
received therefrom to income tax on
the basis that they constitute gross
income, it is insufficient for the
Commissioner to say that the
taxpayer has failed to discharge the
onus of proof contained in section 82
of the act. The Commissioner is
required to set out the statutory
provisions, the facts pertaining to the
case and the manner in which the
Commissioner reached the conclusion
that the taxpayer is engaged in a
scheme of profit-making.

A taxpayer cannot submit a
proper objection to an assessment
without understanding the
Commissioner’s reasons for issuing it
in the first place. The taxpayer must
submit a request for the reasons for
issuing the assessment within 30
business days of the due date of the
assessment. Only once the reasons
have been received is the taxpayer in
a position to submit an objection
against the assessment. The objection
must then be lodged within 30
business days of receipt of the
reasons from the Commissioner.

■ Dr Beric Croome is a tax executive
at Edward Nathan Sonnenbergs.

Lawyers lose out as
mediation is ignored
Case reminds attorneys that settling disputes by arbitration is
often a cheaper option and lightens the burden on the courts

JOHN BRAND
Bowman Gilfillan

L
AWYERS are obliged to rec-
ommend mediation, as a result
of which attorneys could be
deprived of their costs, along

with parties who unreasonably refuse
to mediate.

The South Gauteng High Court re-
cently held in Brownlee v Brownlee
that the failure by attorneys to send a
matter to mediation at an early stage
should be visited by the court’s dis-
pleasure. The court limited the costs
that the attorneys could recover from
their clients to those that they could tax
on the party and party scale and de -
prived them of their full attorney and
client fees.

The case concerned the dissolution
of a marriage, parental rights, main-
tenance and the division of the joint
estate. The evidence indicated that the
cumulative legal costs of the litigation
would be between R500 000 and

R750 000 when the joint estate was
worth just more than R3m.

The court noted that under the
rules of court, one of the matters that
must be considered at a pre-trial con-
ference is whether the dispute should
be referred for possible settlement by
mediation. In the case, the legal rep-
resentatives had no hesitation in an-
swering the question in the negative.

The high court commented: “Me -
diation can produce remarkable results
in the most unpropitious of circum-
stances, especially when conducted by
one of the several hundred people in
this country who have been trained in
the process.

“The success of the process lies in its
very nature. Unlike settlement nego-
tiations between legal advisors, in
themselves frequently fruitful, the pro-
cess is conducted by an independent
expert who can, under conditions of the
strictest confidentiality, isolate under-
lying interests, use the information to
identify common ground and, by draw-

ing on his or her own legal and other
knowledge, sensitively encourage an
evaluation of the prospects of success
in the litigation and an appreciation of
the costs and practical consequences of
continued litigation, particularly if the
case is a loser.”

The judge quoted at length from the
case of Egan v Motor Services (Bath)
(2007), in which that court pointed to
the sheer commercial folly not to me-
diate when the costs of mediation

would be paltry in comparison with the
costs of litigation.

According to the judge: “I am given
to understand that in England the all
but obligatory recourse to mediation
has profoundly improved the process of
dispute resolution.

“Parties resolve their problems so
much more cheaply as a result and the
burden on the court roles has been
considerably lightened.

“Informed estimates put the suc-
cess rate of mediation at between 80%
and 90%.”

In Brownlee’s case, the court held:
“In the process of mediation, the par-
ties would have had ample scope for an
informed but informal debate on the
levels of their estates, the amount of
their incomes and the extent of their
living costs.

“Nudged by a facilitative interme-
diary, I have little doubt that they would
have been able to solve most of the
monetary disputes that stood between
them. The saving in time and legal costs

would have been significant and, once
a few breakthroughs had been made, I
have every reason to believe that an
overall solution would have been
reached.

“Everyone would, in the process,
have been spared the burden of two
wasted days trying to settle in judge’s
chambers and four further days in
which the minutia of assets and lia-
bilities and income and expenses were
i n t e r r o g a t e d .”

Therefore, the court deprived the
attorneys of their attorney and client
costs for failing to recommend medi-
ation. While only the attorneys were
deprived of their costs, the risk now
exists that parties who unreasonably
refuse to mediate will also be deprived
of their costs.

This risk and the inherent merits of
mediation will no doubt drive South
African attorneys and their clients into
the process. Mediation will in time
become an integral part of our civil
justice system.

Parties resolve
their problems

so much more
cheaply as a result
and the burden on
the court roles has
been considerably
l i g h te n e d


