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T
HE next few months are ex-
pected to see the demise of the
Atmospheric Pollution Preven-
tion Act of 1965, a piece of

legislation which has formed the basis
for air quality regulation in SA for more
than four decades, and the rise of a new
air quality legal regime delimited by the
National Environmental Management:
Air Quality Act 2004.

The Atmospheric Pollution Preven-
tion Act has become an anachronism,
both from a constitutional perspective
(inadequately catering for certain fun-
damental rights) and due to its lim-
itations in meeting modern environ-
mental and industrial realities. The act
is one of the few relics of pre-bill of
rights, or “old order”, environmental
legislation and has become outdated as
a regulatory mechanism for achieving
effective air pollution control.

To deal with this situation, the Na-
tional Environmental Management:
Air Quality Act, a “new order” piece of
legislation, came into partial effect on
September 11 2005 (with the exception
of certain key provisions, such as those
dealing with licensing of activities giv-
ing rise to significant air emissions).

For some time the information
from the government was that the bal-
ance of the National Environmental
Management: Air Quality Act wo u l d
come into operation four years to the
day after its partial commencement,
together with the repeal of the Atmo-
spheric Pollution Prevention Act. How -
ever, the anticipated complete roll-out
of the National Environmental Man-
agement: Air Quality Act and the re-
peal of the Atmospheric Pollution Pre-
vention Act have not taken place.

Instead recent amendments of leg-
islation have served to strengthen the
mechanisms for enforcement of the At-
mospheric Pollution Prevention Act
and have substantially increased the
potential penalties for non-compliance.
On September 11 the National Envi-
ronmental Laws Amendment Act of
2008 came into operation, providing
that the Atmospheric Pollution Preven-
tion Act is to now be regarded as a
“specific environmental management
act” under the National Environmental
Management Act of 1998, at least until
the balance of the National Environ-
mental Management: Air Quality Act
comes into effect.

Certain further amendments to the
National Environmental Management
Act and the National Environmental
Management: Air Quality Act were also
effected. These were done to ensure
that the National Environmental Man-
agement: Air Quality Act is also a “spe -
cific environmental management Act”
under the National Environmental
Management Act.

A significant implication of both the
Atmospheric Pollution Prevention Act
and the National Environmental Man-

agement: Air Quality Act being specific
environmental management laws is
that both pieces of legislation now may
fall under the enforcement jurisdiction
of the environmental management in-
spectors (the “Green Scorpions”).

On September 18, most of the Na-
tional Environmental Laws Amend-
ment Act of 2009 came into operation,
which significantly increased the penal-
ties for non-compliance under the At-
mospheric Pollution Prevention Act
(fines of up to R5m and six months
imprisonment may be imposed for first
offences — subsequent convictions
have potential sanctions of a fine of up
to R10m or one year imprisonment).

Apart from regulating smoke, dust
and vehicle emissions (all mainly at
municipal level), the Atmospheric Pol-
lution Prevention Act also controls the
emission of noxious or offensive gases
through a registration system which
requires that a provisional or final reg-
istration certificate be obtained from
the Chief Air Pollution Control Officer,
for the undertaking of any of 72 “sched -
uled processes” listed in schedule two
of the act. The “scheduled processes”
include industrial and other processes
expected to give rise to significant
gaseous emissions. The mechanism
contained in the Atmospheric Pollution
Prevention Act of regulatory control
over gaseous emissions places an enor-
mous administrative burden on the ap-
pointed pollution control officer — re -
quiring that he or she have personal
knowledge of every industry in pos-
session of a registration certificate.

Other shortfalls of the Atmospheric
Pollution Prevention Act disclose that it
has not kept pace with modern sci-
entific and regulatory developments. A
key deficiency includes the act’s focus
on point source, or stack, emissions,
with inadequate cognisance being tak-

en of the cumulative effects associated
with such emissions in highly indus-
trialised areas, and the implications
thereof for ambient air quality.

Air pollution problems in the Vaal
Triangle, the South Durban Basin and
the Cape Town City Bowl have all arisen
in the period during which the Atmo-
spheric Pollution Prevention Act wa s
the controlling legislation, and the
phased implementation of the National
Environmental Management: Air
Quality Act over the past four years has
included steps to address ambient air
quality issues in “priority areas” — the
Vaal Triangle Air-Shed Priority Area
and the Highveld Priority Area.

The challenge under the National
Environmental Management: Air
Quality Act will be to improve air qual-
ity by reducing unacceptable emissions
without harming appropriate industri-
al activity. Many key polluting indus-
tries are under considerable economic
pressure and achieving emission re-
ductions will, inevitably, result in hefty
engineering and other costs associated
with new monitoring requirements.

The National Environmental Man-
agement: Air Quality Act will impose
an atmospheric emission licensing sys -
tem, expected to be more in keeping
with modern standards and practices,
but will be more onerous for industry
from a legal compliance perspective.

The National Environmental Man-
agement: Air Quality Act allows for the
declaration of “listed activities”, and for
the imposition of minimum emission
standards for key pollutants relating to
the particular activity.

A transitional phase to facilitate the
change from “old order” registration
certificates to the “new order” atmo -
spheric emission licensing is provided
for in the National Environmental
Management: Air Quality Act. Industr y
will be afforded a limited period to
effect a “c o n v e r s i o n” of valid provision-
al or final registration certificates to
either provisional or final atmospheric
emission licences.

The proposed listed activities and
minimum emission standards also set
timeframes during which “existing
plant” and “new plant” will be required
to achieve compliance with the new
minimum emission standards.

When coupled with rising electric-
ity costs, the global economic crisis and
an increasingly onerous environmental
regulatory regime, marginal industries
may have some difficulty in accommo-
dating the costs associated with any
unduly stringent timeframes.

Finding the balance between nec-
essary improvements to air quality and
not harming economic activity and
growth over the next decade is likely to
prove a delicate task.

SOMETHING TO DECLARE

m or business acquired in
the performance of his duties, except
in the performance of his or her
duties under the Customs Act or by a
court order.

The settlement will be conditional
upon full disclosure of all material
facts that are known to the taxpayer
at the time of the settlement. The
settlement must be reduced to
writing by way of a settlement
agreement concluded between SARS
and the taxpayer. SARS will prescribe
the format in which the agreement
must be drafted.

The following details must be
included in the agreement:
■ How each issue was settled;

■ Relevant undertakings by each
party;
■ Treatment of that issue in future
years;
■ Withdrawal of appeals; and
■ Arrangements for payment.

The agreement will represent the
final agreed position between the
parties. It will also be in full and final
settlement of all the specified aspects
of the dispute in question between
the parties. If the dispute is not
settled, the Commissioner is obliged
to explain to the taxpayer what his or
her further rights are regarding the
institution of legal proceedings.

SARS is obliged to keep a register
of all settled disputes. SARS is also
obliged to document the process in
terms of which each dispute was
settled. This document must be
signed by SARS and the taxpayer.

SARS must provide a summary

annually of all disputes concluded by
it to the finance minister and the
auditor-general. The report will not
disclose taxpayers’ identities. It will
specify the details of the number of
disputes settled; and the amount of
revenue foregone or estimated
amount of legal costs that were saved
due to avoiding litigation by settling.

Once the agreement is concluded,
SARS will be bound to adhere to the
terms thereof unless any material
facts were not disclosed to it or if
there was fraud or misrepresentation
of the facts by the taxpayer. If the
taxpayer does not adhere to any
arrangement regarding payment,
SARS may recover any outstanding
amounts in full.
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