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Time to
move on in
st r u c t u re d
debt deals
NAZRIEN KADER
Deloitte Financial Services Tax

H
AVING identified about a
decade ago that so-called
structured debt transactions
were defrauding the fiscus,

the National Treasury together with
the South African Revenue Service
(SARS) (under the leadership of then-
commissioner Pravin Gordhan), sys -
tematically worked to ensure that the
tax legislation empowers the commis-
sioner to collect its “dues”, despite the
form of these transactions.

Essentially, the term “structured fi-
nance” has been used to loosely de-
scribe those transactions which achieve
lower than market-related interest
rates to the borrower, usually based on
legitimate tax allowances secured by
the lender.

Gordhan, as current finance min-
ister, echoed the sentiments he ex-
pressed while he was commissioner —
that his gripe is limited to “sophisti -
cated tax loopholes” — which we have
taken to mean those that “push the
envelope” to secure tax benefits.

Over the past five years banks have
been compelled to disclose the nature
of all structured debt (and the parties
involved) to SARS, sometimes going
back many years. (It is notable that
legislation demanding disclosure of
these transactions only became effec-
tive on March 1 2005.) These disclo-
sures bore the scrutiny of SARS and the
outcome of many remain uncertain. It
is true to say that, in principle, the basis
of these transactions is not illegal.

Given the overhaul in legislation
and both SARS and the treasur y’s in-
tentions made clear, it would be prefer-
able if we could leave the past behind.
An “amnesty” with regard to past
transactions would not be inappropri-
ate in the circumstances, given the
commendable manner in which the fi-
nancial services industry and taxpayers
(who availed themselves of these “ben -
efits”) have responded to allegations of
undue tax benefits being derived.

The time and resources that it takes
to defend these allegations (and the
cost thereof) is sometimes not worth
the effort for business, which should be
focused on trade. This results in set-
tlements with SARS on issues of prin-
ciple that just do not set a good prece-
dent. Needless to say, while SARS col-
lects its funds, the public is left won-
dering what the fuss was all about with
no certainty either way.

which describes the level of a nutrient
contained in a food on a label or in an
advertisement may be made unless it
complies with certain prescribed con-
ditions and may not be worded in any
way differently from the applicable pre-
scribed wording, namely “l ow ”, “free or
virtually free”, “source”, “high” or
“very high”. Analogous terms in com-
mon current use, such as “rich in”,
“excellent source”, “good source”,

“enriched”, “enriched with (name of
nutrient)”, “with added (name of nu-
trient(s))”, “contains (name of nutri-
ent(s))” or similar wording are express-
ly prohibited. The term “trace” is also
prohibited in this context.

Claims such as “x% fat free” or “x%
(name of nutrient) free” will be pro-
hibited as from June 1 this year.

The words “wholesome”, “nutri -
tious” and any other words with a
similar meaning will be prohibited,
including use in the name or trade

name of foods.
Labels and advertisements for

foods will not be able to reflect an
endorsement by a manufacturer or
seller in the form of a logo, mark, sym-
bol or written or verbal statement
regarding the nutritional or safety
properties of a food unless it is valid
according to the new regulations and
appropriate substantiation can be pro-
vided to a Department of Health in-
spector within two working days.

The use of statements to the effect

of a food being “fresh”, “natural”, “na -
ture’s”, “pure”, “traditional”, “origi -
nal”, “authentic”, “real”, “genuine”,
“home made”, “farmhouse”, “hand-
made”, “selected”, “premium”,
“finest”, “quality” or “best”, or any oth-
er words, statements, phrases, logos or
pictorial representations which convey
or imply similar concepts will only be
permitted if compliant with the criteria
stipulated in a specified document pub-
lished by the United Kingdom Food
Standards Agency (FSA), which has

been incorporated into the new reg-
ulations by reference.

The food manufacturing industry
has been very involved in the devel-
opment process of the new regulations
from the time of the publication of a
previous, more onerous, draft in 2007,
giving them time to prepare for the
impending regulatory changes.

It remains to be seen whether re-
tailers have given as much consider-
ation to the impact of the new reg-
ulations on their businesses.

Labelling of pre-packaged foods to be revised
CONTINUED FROM PAGE 1

SARS threatens to tax
your gambling winnings
Confusion over the definition of a systematic gambler in the eyes of the taxman

BERNADETTE ABBOTT
De l o i tte

I
MAGINE seeing the winning
numbers on your Lotto ticket, or
watching a slot machine light up
and coins flying everywhere.

Yo u ’re rich and you think your money
troubles are over. Not any more, says
Finance Minister Pravin Gordhan.

At present, sporadic winnings in the
hands of gamblers are not subject to
personal income tax. Furthermore, as a
general rule capital gains and losses
arising from gambling, games and
competitions will not be subject to cap-
ital gains tax (CGT), unless:
■ The recipient is a company, close
corporation or trust;
■ The gains arise from foreign gam-
bling, games or competitions, such as
the Euro Lotto; or
■ The gambling, games or competi-
tion is illegal.

From an income tax perspective it is
important to note that people who reg-
ularly conduct gambling activities as a
business in order to make a profit may
find that their winnings are seen by the
South African Revenue Service (SARS)
as revenue in nature and therefore sub-
ject them to income tax.

In other words, SARS is likely to
include in a person’s gross income reg-
ular winnings from activities such as
horse racing, the National Lottery and
casino winnings, where the activities
are carried out on a large and frequent
scale as a profit-making scheme.

In his budget speech Minister Gord-
han highlighted that the practice of
exempting fortuitous winnings in the
hands of gamblers from personal tax
would be reviewed. The reason given
was to limit the opportunity for mon-
etary abuses. Of these abuses, unli-
censed online gambling was specifical-
ly mentioned. It is not clear how taxing
the gains will assist in reducing abuse,
but it is obviously a handy way to widen
the tax net.

In a digital age where online gam-
bling sites are widely advertised and
can be accessed by anyone at any time
it is an impossibly huge challenge for
SARS to monitor such activities. Poker
lovers no longer have to drive to their
nearest casino but can gamble in their
homes, or even during work hours, for
as long as they please. As indicated,

SARS considers systematic and busi-
nesslike gambling to be in a scheme of
profit-making and therefore seeks to
tax the winnings. The question has
always been, however: how does one
become a systematic gambler in the
eyes of the taxman? A person logging
on once a month betting R50 would
hardly be considered systematic. But
what about once a week, or once a day?
What about someone betting R5 000,
or R50 000? It is a subjective issue and
SARS needs to provide more clarity on
exactly what is sporadic gambling and
what is considered to be gambling in a
scheme of profit-making.

It appears that SARS is considering
amending the Income Tax Act so that
all winnings from gambling activities
are included in gross income. This can
be achieved quite simply by including a
specific inclusion in the definition of
gross income. However, before doing
this SARS will need to determine the
method of taxation. By merely adding
winnings to taxable income, taxpayers
that win a substantial amount on a
once-off basis will be pushed into a
higher tax bracket, resulting in a higher
tax rate on all income earned for the

year. This could be especially detrimen-
tal to taxpayers who only earn
employment income, as the pay-as-you-
earn (PAYE) tax withheld by the em-
ployer will not be enough to cover the
taxes due at the end of the year of
assessment. It will be interesting to see
whether SARS will take this into
account and consider taxing winnings
separately and at a different rate.

It would also be necessary to have a
clear indication as to what SARS wishes
to tax. In a world where we play the
lotto on mobile phones, enter compe-
titions by sending text messages, bet on
horses and sporting events through the
internet and play in online casinos, it
will be important to make clear what is
seen as taxable winnings from gam-
bling. Without a clear definition a per-
son could find themselves taxed on the
car they win by texting an answer to a
radio station.

It will also be interesting to see
whether SARS will allow losses
incurred while gambling as a deduction
against taxable income, or whether
SARS believes that they are the ones
winning the lottery — taxing gains but
limiting the deductions.

Finally, how will SARS approach
the issue of tracking an individual’s
winnings? Yes, it can be done with
lifestyle audits, but small regular win-
nings can easily be lost in day-to-day
expenses. Perhaps we will see SARS
introducing reporting obligations on
gambling enterprises such as are
already in place on employers and
financial institutions.

SARS needs to
provide more

clarity on exactly what
they consider sporadic
gambling and what is
considered to be
gambling in a scheme
of profit making


