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Proceeds of asset disposal
need to be classified
IT IS always a contentious issue as to
whether the proceeds from the dis-
posal of an asset can be said to be of
a capital nature. In the hands of an
individual, it makes a difference of
whether the tax rate is 40% com-
pared to 10%.

It is no wonder that most cases in
an income tax context deal with the
distinction as to whether a receipt is
of a capital nature or not.

The question arises whether one
should acquire an asset with a view
to retain irrespective of the outcome
and fortunes. In earlier case law it
was, for instance, indicated that pro-
ceeds will be of a capital nature if the
asset has been acquired for better or
for worse (something like marriage)
or, relatively speaking, for keeps, on-
ly to be disposed of if some unusual,
unexpected or special circumstance
warranting disposal supervened. It is
no wonder that it was described as a
formidable burden of proof that
needs to be discharged by taxpayers.

In a recent tax case the taxpayer
obtained funds under a loan agree-
ment in order to fund the acquisition
of certain tank containers. As secu-
rity for the repayment of the loan,
the taxpayer pledged unit trust/col-
lective investment scheme invest-
ments towards the financier. It was
always anticipated that the unit
trusts would not be held indefinitely,
but that they would inevitably be
sold in order to settle his loan obli-
gation. The investment in the unit
trusts lasted for five years, being the
duration of the tank container
scheme. At the end of the five-year
period the taxpayer had the option
of retaining the unit trusts or real-
ising them. He chose to realise them
as he indicated that he was not a
share speculator.

The court applied the general
tests to determine the nature of the
proceeds, amongst others, whether
the intention embarked upon a

scheme of profit-making. In other
words, the question is whether the
proceeds are fortuitous or whether
they are designedly sought for and
worked for. It was indicated that the
unit trusts were acquired as security
for a loan.

Even though it was contemplated
by the taxpayer that the unit trusts
would grow in value over the per iod
and that they would hopefully re-
alise sufficient proceeds so as to re-
pay the loan, the scheme was not
part of a scheme of profit-making. In
other words, there was no intention
to make a profit even though that
may have been contemplated.

Contemplation is not to be con-
fused with an intention to embark
upon a profit making scheme. To the
extent that profits may be inevitable,
a different conclusion may be
reached. In view of the fact that the
unit trusts served as security for the
loan and that they would most prob-
ably have been realised on the expiry
of the loan, it was held that the pro-
ceeds were of a capital nature.

In a more contentious context, the
question arises whether asset man-
agers rebalancing their portfolio
would be seen to be embarking up-
on a profit-making scheme. In this
context it has been indicated in case

law that the question would be if the
relevant investments are used as
stock in trade for sale at a profit. The
fact that one may invest in a com-
pany whose fortune cannot be pre-
dicted with certainty cannot render
them a risk investment. It was held
that prudence and foresight cannot
be equated with an intention to
speculate. This would especially be
relevant in the current volatile cli-
mate that investors face. It was said
that dogged adherence to a counter
or carelessness in the management
of a share portfolio cannot be posit-
ed as a prerequisite for qualification
as a capital investor.

In this context one should have
regard to the nature and character of
the investment, the intention with
which the investment is acquired
and any potential change in such in-
tention. In other words, one cannot
necessarily argue that one should
hold on to a share counter for five
years as that would be the only way
in which the proceeds can be seen to
be of a capital nature. In a volatile
share market one may be required to
administer a share portfolio more
re g u l a r l y.

One should also bear in mind
that the period of the holding of a
share portfolio is not the only re-
quirement that is to be taken into
account in determining the nature of
the proceeds.

In a situation where the share
counter is funded through means of
preference share funding or through
means of a loan in circumstances
where the realisation of the share
counter is the only way in which to
discharge the obligations in respect
of the preference shares and/or the
loan, it may well be that the pro-
ceeds of such disposal can be seen to
be on revenue account.

� Emil Brincker is a tax director at
Edward Nathan Sonnenbergs.

Reasons, not
the process,
king in
dismissals

RECENT statistics from the
Commission for Concilia-
tion Mediation and Arbi-
tration (CCMA) show that

75% of the disputes referred to it for
conciliation relate to unfair dis-
missal and almost 90% of the arbi-
trations are in some way related to
single alleged unfair dismissals.

Our sense is that the majority of
these cases have dealt with the pro-
cedure of the dismissal being chal-
lenged. In other words, the labour
law community have been clearly
concerned about how the dismissal
took place as opposed to why it was
done. The old Industrial Court
placed enormous emphasis on the
procedure and the process of the
dismissal. We have been very careful
over the past few years to ensure that
warnings were in place, written no-
tification to attend a disciplinary
hearing is given, employee’s rights
have been outlined in writing, the
charges are “specifically formulated
in writing” and all the details of ev-
idence have been carefully numer-
ated and outlined.

We have also been at pains to en-
sure that the minutes of the disci-
plinary hearing are correctly formu-
lated with specific references to ev-
idence given at the disciplinary
hearing and a notification of the out-
come. We have always advised our
clients that the process of dismissal
is just as important as the reason
why you are obliged to dismiss. The
commissioners, arbitrators and
judges have up until now placed
enormous emphasis on this process
and have been careful to ensure that
the implementation of the process
has been followed at all times.

This type of adjudication has
been unfortunate in that many times
we lose sight of the fact that the rea-
son for a dismissal is the most im-
portant factor. Many times issues
such as theft, breakdown of the trust
relationship and incompetence still
attract payments to employees be-
cause the employer has not followed
this well-structured process.

However, there is a light at the
end of the tunnel and there have
been a few cases indicating that the
process is not king.

In a recent case, there has been a
reassessment of the worship of pro-
cess. In Avril Elizabeth Home for the
Mentally Handicapped v CCMA, a
complete about turn may indicate a
new beginning and a breath of fresh
air. In the Avril Elizabeth Home case,
the employee was dismissed be-
cause he was allegedly involved in a
theft. The employer had video
footage which showed an alleged in-
volvement in the theft. The CCMA
decided that the dismissal was un-
fair because the person making the
allegations was senior to the chair-
person of the hearing. It was said
that the chairperson might have
been biased because of the subor-
dinate nature of his position. This al-
legation of unfairness was taken on

review by the employer and the
Labour Court decided otherwise.

The court said that all that was
necessary was for an investigation to
be conducted by the employer, for
the employee to have full knowledge
of the allegation and to have a rea-
sonable time in which to respond.

The process of a disciplinary
hearing does not need to slavishly
follow the procedure as outlined in a
criminal court and the court said the
following: “That model likened a
workplace disciplinary enquiry to a
criminal trial and developed rules
and procedures, including rules re-
lating to bias and any apprehension
of bias, that were appropriate in that
c o n t e x t .”

The exciting news is that the
court has had a careful look at the
development of our procedural rules
and has said that unless those rules
are specifically in place at the work-
place, then one does not need to fol-
low them so carefully. It is clear that
the thread running through the dis-
ciplinary hearings is that both sides
need to be heard and that the em-
ployee has a right to have his say and
cross-examine the witnesses. If it is
shown that both sides were heard,
and the chairperson has made a rea-
sonable recommendation, then an
employee cannot successfully chal-
lenge the lack of procedure.

PARTIES to an alleged unfair
dismissal dispute will proba-
bly find less emphasis being

placed on the procedural elements
in future. As long as a rational de-
cision has been made (in line with
the facts of the case) then an arbi-
trator will be ill advised to interfere
with the dismissal.

We are moving away from oner-
ous procedural requirements and
placing more emphasis on the rea-
son for the dismissal. Even the In-
ternational Labour Organisation
p rov i d e s that all it needs is for an
employee to have “the opportunity
to be heard”.

If it could be said that the chair-
person did allow this opportunity to
be heard, and that there was time for
reflection, then it could be said that
the procedures had been correctly
followed. There is no right of appeal
against a disciplinary chairperson’s
findings. This right is merely envis-
aged as an ability to refer to an out-
side tribunal such as the CCMA or
one of the bargaining councils who
have jurisdiction. The Labour Court
always has the right to adjudicate on
any of the disputes and will always
test whether the procedure has been
correctly followed.

If, however, employers have pro-
cedures in place recommending
strict guidelines, then it would be
wrong for an employer to step out-
side those guidelines and to flout
their own internal law.


