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HE most widely publicised
and discussed tax judgment
last year was undoubtedly
that of the Supreme Court of
Appeal case of Commissioner, SARS v
Brummeria Renaissance (Pty) Ltd.

In this case the taxpayer carried
on a business in which it developed
property and granted the use of the
property in return for receiving the
benefit of an interest-free loan over
the period of the use.

The appeal court ruled that the
interest-free loan was the quid pro
quo the developer received in return
for the granting of the use of the de-
veloped property, and that the de-
veloper should be taxed on the value
of the interest-free loan.

The Brummeria case did not es-
tablish new principles, but rather re-
confirmed the principles previously
established in our tax courts, ie that
where a taxpayer receives a benefit
measurable in money as quid pro
quo for services rendered or goods
supplied, then it comprises an
“amount” which is “received” for
purposes of gross income.

But what are the Value Added Tax
(VAT) implications of these transac-
tions, and do the tax principles as
confirmed by the Brummeria case
also apply to the VAT Act?

For VAT purposes a supply of
goods or services is subject to VAT if
supplied by a vendor in the course or
furtherance of an enterprise carried
on by the vendor. VAT is then levied
on the consideration that the vendor
receives for the supply. The consid-
eration is the consideration in mon-
ey, or if the consideration is not in
money, the open market value of the
consideration given for the supply.

For an amount to be subject to

VAT there must be a supply of goods
or services by the vendor, and the
vendor must receive consideration
for the supply in cash or in kind.
There must therefore be a link be-
tween the consideration received
and the supply of the goods or ser-
vices for VAT to apply. This may
sound simple enough, but it is often
not clear as to whether there was a
supply, and if consideration was re-
ceived for such supply. The fact that
there is no cash consideration for a
supply also does not necessarily
mean that there is no VAT liability.

In the Brummeria case the court
held that the taxpayer supplied the
use of the property, and received the
benefit of the interest-free loans as
consideration for such supply.

For VAT purposes, the taxpayer
made a supply of a service and re-
ceived consideration for the supply
in the form of the benefit of an in-
terest free loan. No VAT was payable
in this case on the supply because it
was an exempt supply of a right of
occupation by retired persons in
terms of section 12(c)(i) of the VAT
Act. However, had the taxpayer
granted the right of occupation in re-
lation to commercial property, the
transaction would have attracted
VAT in the hands of the developer.
The occupier of the property would
have been entitled to an input tax
deduction of the VAT if it was a ven-
dor and occupied the property for
purposes of its enterprise.

Similarly, where a developer pro-
vides a house at a newly developed
golf estate to a celebrity in return for
using the celebrity’s name and im-
age in its promotion of the golf es-
tate, it would comprise the taxable
supply of the house in return for

which it receives the right to use the
celebrity’s name and image as con-
sideration. If the celebrity is a VAT
vendor, he or she will be required to
account for VAT on the granting of
the right of use of his or her name in
return for the house as considera-
tion. Both parties would be entitled
to an equal amount as an input tax
deduction and the transaction
would be VAT neutral, but only if
both parties are VAT vendors.

A reduced price paid for a supply
also does not mean that VAT is only
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payable on the reduced cash consid-
eration received. This was confirmed
by the European Court of Justice
case of Naturally Yours Cosmetics Ltd
v Customs and Excise Commission-
ers. This case involved a cosmetics
company that sold products through
beauty consultants who arranged for
hostesses to organise parties at their
homes at which the products were
sold. The beauty consultant pur-
chased a pot of cream for less than
the normal selling price, undertak-
ing to give it as a gift to the hostess

organising the party. The
court held that there was a di-
rect link between the supply
of the pot of cream and the
service provided by the beau-
ty consultant to the company
for arranging the party. The
taxable consideration was
held to be the normal selling
price of the pot of cream, and
not the discounted price.

In a similar UK case, Ros-
gill Group Ltd v Customs and
Excise Commissioners, the
company rewarded hostesses
for holding parties for the
promotion of goods by paying
commission based on the val-
ue of the goods sold at a party.
The commission could be
taken in cash, or by way of a
discount on products. The
hostess chose to take the
commission as a discount on
the purchase of a blouse. The
court ruled that the party the
hostess held was the render-
ing of a service of value to the
company, and there was a di-
rect link between this service
and the supply of the blouse.
The consideration for VAT
was therefore the money re-
ceived for the blouse plus the
value of the discount granted.

The position will be differ-
ent if a consultant renders
services to a company at a
fixed rate per hour, and the
company pays for the consul-
tant’s flights and hotel ac-
commodation. In this case,
the cost of the air travel and
accommodation is not addi-
tional consideration for the
consultant’s  services, but
merely part of the conditions
of the contract. These services
are merely used by the con-
sultant in supplying the ser-
vices, as opposed to the supply by
the company as part consideration
for the supply of the services.

Each transaction should be care-
fully analysed to determine whether
a taxable supply of goods or services
was made, and if so whether any
consideration for the supply was re-
ceived, in cash or otherwise. The VAT
position of both parties should also
be carefully considered.

Gerhard Badenhorst
Edward Nathan Sonnenbergs

UIF contributions

threshold for unemployment

insurance fund (UIF) benefits
were increased from R11 662 per
month to R12 478 a month effective-
ly from October 1 2007.

The South African Revenue Ser-
vice (SARS) informed all employers
that UIF contributions had to be in-
creased from that date and employ-
ers and employees have since been
paying the increased contributions
over to the receiver.

However, the finance minister
published a notice in the Govern-
ment Gazette on January 31 saying
that section 6(1) of the Unemploy-
ment Insurance Contributions Act
does not apply to the portion of an
employee’s remuneration that ex-
ceeds R12 478 a month effective
from February 1.

So what is the purpose of this lat-
est notice and why is the finance
minister telling us something that
we already know?

Section 6(2) of the Unemploy-
ment Insurance Contributions Act,
provides that the finance minister
may by notice in the Government

I AST year the maximum income

Gazette determine the maximum
amount of income that will limit the
amount of UIF contributions
payable. The last notice by the fi-
nance minister in accordance with
this section was published on June
23 2006 and set the maximum
amount of income for the purposes
of the Unemployment Insurance
Contributions Act at R11662 a
month. No further notices were pub-
lished by the finance minister
amending this amount.

The notice by the labour minister
on August 28 last year was published
in terms of section 12(3)(a) of the
Unemployment Insurance Fund Act
and when read with schedule 2 of
the act, this section empowers the
labour minister to amend the max-
imum monthly rate of remuneration
for the purpose of amending the
scale of benefits payable under the
legislation. The amendment of the
maximum amount of income by the
labour minister was therefore limit-
ed to the Unemployment Insurance
Fund Act and of no force and effect
in relation to the Unemployment In-
surance Contributions Act and the

slip between the cracks

determination of UIF contributions.

This problem was raised with
labour department officials and it
was pointed out that previously
there had always been a correspond-
ing notice issued by both the finance
minister and labour minister when
amending the maximum income
threshold but this time, the finance
minister seemed to have slipped up.

In the absence of the required no-
tice under the Unemployment In-
surance Contributions Act, the result
was that employers and employees
were not legally required to increase
their UIF contributions to accord
with the maximum income amount
of R12 478 a month set by the labour
minister. Any increased payments
made on this basis constituted over-
payments entitling employers to re-
funds together with interest. There
was also the risk that employees
could claim the excess amounts de-
ducted off their remuneration from
their employers.

On the other hand, employers
who stopped making contributions
and deducting the increased
amounts off employees’ salaries
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faced the risk of SARS (incorrectly)
holding them accountable for the in-
creased amounts together with in-
terest, penalties, interest on the
penalties and fines and the possibil-
ity ofimprisonment.

When the problem was pointed
out, the labour department under-
took to liaise with the finance de-
partment to correct the situation.
This iswhy the minister published
the notice on January 31 increasing
the maximum income threshold un-
der the Unemployment Insurance
Contributions Act. Employers and
employees are now legally obliged to
pay the increased amounts.

However, it is to be noted that the
finance minister has only increased
the income threshold effective from
February 1 2008 and not October 1
2007. As a result, the increased pay-
ments made by employers and em-
ployees during the period between
these dates still constitute overpay-
ments and still hold the conse-
quences as explained above.

Karen Michael
Edward Nathan Sonnenbergs




