Diate : mMay, 10, 2010 Fublication : Business Day - Business Law & Tax Review Page Mumber &

Fage 111

Many Income Tax
Act provisions refer
to laws which will

change or
disappear

PETER DACHS
ENS

HE new Companies Act intro-
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pany law principles. However
whnmnmwnddynndnmd
hﬂut&ﬂﬂlmdungsﬂhnm

Size=?8Fx300mrm  Circulation: 38129 Readership: 109000

distribution of capital and therefore
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Act has been introduced there will be
provision made for no par value shares,
which will mean these shares do not
have a share premium account. It may
therefore no longer be possible to iden-
tify whether a distribution which a
company makes to its shareholders
arises from its share premium account
or, for example, from profits. It will
simply be classified as a distribution
from a company law perspective.

However, there is a critical tax dif-
ference between a distribution from
profits (tax exempt dividends for the
shareholder and secondary tax on com-
panies for the declaring entity) and a
distribution from the company’s share
premium account (taxable capital gain
for the shareholder).

Many nt'hu'pruﬁdau of the In-
come Tax Act also refer to company law
principles which will be amended or
abolished under the new Companies

Companies, tax acts mismatch

Act. These include the provisions of
section BE of the Income Tax Act which
recharacterises tax exempt dividends
as taxable interest in respect of div-
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deemable preference shares. These
provisions are triggered by the dec-
laration of a dividend. However, this
reference is to the existing company
law coneept as opposed to the new
concept of “distribution” to be intro-

away under the new Act.  panies Act on the Income Tax Act.
In addition the new Companies Act To further muddy the waters, the

will introduce the concept of Income Tax Act is also undergoing ma-

companies. This is not properly jor surgery in terms of the much an-

mwmmaum-:n amendments to the Income Tax Act
potential implications of the new Com  introducing dividends tax.



