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Receiver’s first bite at cherry
JACKIE ARENDSE

EFORE dealing with the tax
implications of the pension-
fund benefits arising upon

Peter’s death it would be useful to
clarify how his overall tax liability
will be determined for the year in
which he died.

The executors of Peter’s estate
will be required to determine his tax
liability for the period of assessment
from March 1 this year until the date
of his death on May 12. The tax
calculation will be based on Pe t e r ’ s
gross income received by or accrued
to him during this period, less any
such income that is exempt and any
allowable deductions.

Any taxable capital gains from
disposals during the period of
assessment (including the deemed
disposal of Peter’s assets upon his
death) must be included in his tax-
able income. Peter’s capital gains
will be reduced by any capital losses,
the annual exclusion of R60 000 and
any assessed capital losses brought
forward from the previous year, and
25% of the remaining amount will be
his taxable capital gain. The primary
rebate deducted from this amount
must be apportioned according to
the number of days in the period of
assessment. It will be calculated as
R7 200 x 73/365 = R1 440.

Whether or not Peter and Paul are
regarded as spouses is not an issue
for tax purposes, as each is taxed

separately on his own taxable in-
come and the normal tax rules are
no different for married couples.

The benefits payable by the pen-
sion fund as a result of Peter’s death
will take the form of a lump sum that
will be distributed to beneficiaries,
and a child’s pension that will be
paid to Sam until he reaches the age
of 18. Each of these benefits has
different tax implications.

The lump-sum benefit will be
included in the determination of
Peter’s taxable income for the period
to the date of death, regardless of
who is ultimately entitled to the dis-
tribution. This is in terms of the Sec-
ond Schedule to the Income Tax Act
1962 (“the act” and “the schedule”),
which provides that a lump-sum
benefit paid as a result of a mem-
ber’s death is deemed to accrue to
that member immediately prior to
his death. The lump sum is taxed in
the hands of the member of the fund
and not in the beneficiaries’ hands.

The schedule also provides that
part of the lump sum is tax-free and
it is, therefore, only the taxable
amount that will be included in
Peter’s taxable income. The tax-free
portion of the lump sum, which is
determined according to two formu-
las, will be R120 000 if all of Peter’s
contributions to the pension fund
were allowed as tax deductions in
previous years and if he was never
previously entitled to any other
lump sums from the fund.

The balance, being the taxable
portion of the lump sum, will be in-
cluded in Peter’s gross income un-
der paragraph (e) of the definition of
gross income in section 1 of the act.
The relevant portion includes in a
person’s gross income “any amount
determined in accordance with the
provisions of the second schedule …
in respect of lump-sum benefits
received by or accrued to such
person from or in consequence of
his membership or past member-
ship of: i) any fund which has …
been approved by the commissioner
… as a pension fund, provident fund
or retirement annuity fund … if such
person was a member or past
member of such fund during any
such year...”

This taxable portion of the lump
sum will, however, be taxed at Peter’s
average tax rate and not his marginal
rate. In other words, the lump sum
will be taxed at the same tax rate as
that at which Peter’s other taxable
income (excluding the taxable por-
tion of the lump sum) is taxed. This
is a more favourable tax treatment
than would otherwise apply.

As the lump sum benefit is dis -
tributed directly to the beneficiaries,
the amount of tax that is payable on
the lump sum may be recovered
from those beneficiaries. There is no
capital gains tax on the lump sum as
the act provides that any capital gain
or capital loss on a lump sum from a
pension fund must be disregarded.

The child’s pension will be paid
to Sally in her capacity as Sam’s
guardian until he is 18. Although the
pension is physically paid to Sally,
she is required to use the money for
his maintenance. The pension is
therefore taxed in Sam’s hands. The
full amount of the pension received
or accrued each year must be
included in Sam’s gross income and
no portion of the pension will be
exempt. It is unlikely that Sam will
have to pay tax, however, as the
annual pension will probably be be-
low the tax threshold — R40 000 for
the 2007 year of assessment.

� Jackie Arendse is a partner at
Howard Arendse & Associates.

Bridging the divide between taxpayer, taxman
NEW South African Revenue Service
(SARS) guidelines are expected to
provide greater certainty and cut lit-
igation. The system, similar to that
used by Canada, Australia and New
Zealand, will allow taxpayers to
approach the receiver for guidance,
information about procedures and
the interpretation of the law relating
to specific transactions. The purpose
of a ruling is to ensure certainty in
the application of the tax laws.

Internationally this mechanism
has been used with a view to pro-
moting self-assessment, to lessening
the number of litigious matters and
to improve relations between the
taxpayer and the taxman.

The draft interpretation note
clarifies the law. The legislation,
which has been enacted, was passed
into law earlier this month. The leg -
islation is contained in section 76I of
the Income Tax Act, 1962.

No formal advance tax-ruling
system exists in SA at present. Up to
now, taxpayers have approached the
receiver and held discussions on a
case-by-case basis.

However, the views expressed
and rulings given by SARS have not
been binding on taxpayers. SARS

would comply with taxpayers’ re-
quests by way of either a general or
specific view. General views repre-
sented the views of SARS based on
the interpretation of a specific pro-
vision of the act. They were devel-
oped and formulated by the receiver
and conveyed through interpreta-
tion notes, guides and brochures.

On the other hand, specific views
were based on an exact set of
circumstances, usually arising from
a dispute between a taxpayer and a
branch office or in response to a
request by an individual or company
in connection with an important
decision or transaction.

The interpretation note says that
taxpayers who received specific
views in the past may now ask SARS
to make these binding. The receiver
may grant a request or withdraw or
modify a prior written statement to
the extent that it was issued in error.

WIDE APPEAL

SARS will also prescribe the ex-
tent to which prior general views will
have a binding effect in one or more
separate binding general rulings.

The interpretation note provides
that advance rulings will not apply to
certain categories of prior written
statements, such as those relating to
the classification of a company, the
approval of a fund as pension, prov-
ident or retirement annuity fund and
statement conveying a decision of
SARS under which the receiver was
required to exercise its discretion.

Under the law, SARS will publish
all binding private rulings in an edit-
ed form to protect confidentiality.
This is being done to provide infor-
mation and guidance to taxpayers
and to ensure that all operate on a
level playing field. The binding effect
will apply only to the taxpayer who
requested the ruling. Such rulings
will not be cited as precedent by any

other taxpayer. SARS will begin to
accept applications for binding pri-
vate rulings on October 16.

In addition SARS will continue to
issuing nonbinding written opinions
in response to taxpayer queries in
connection with current or pro-
posed transactions. Such private
opinions will continue to be free of
charge and may be requested at a
taxpayer’s branch office.

The new law is a welcome step on
the grounds that it will promote cer-
tainty and help avoid costly litiga-
tion. Because an advanced tax ruling
will not be considered an assess-
ment, it will not be subject to the ob-
jection and appeal procedures. The
system will be phased in over a pe-
riod of time and require a high level
of professional expertise.

� Sanchia Temkin is the editor of
Business Law & Tax Review.

contentious aspect of the death ben-
efit process, because it may be dis-
puted whether or not it is appropri-
ate to pay the death benefit to a
trustee of a trust or to the legal re-
presentative of the beneficiary. The
third alternative, of a fund paying in
instalments, is rarely utilised.

With the above as a guide, it
would be defensible for the board to
deal with each of the potential ben-
eficiaries as follows:

Paul does not appear to have
been dependent on Peter at the time
of death. He was also not married to
Peter. The only question to be asked
is whether Peter would have been
legally obliged to maintain him in
the future. While the amendments
required by the Constitutional Court
to the Marriage Act will have the ef-
fect of conferring on spouses in a
same-sex civil union a reciprocal
right of maintenance, there does not
appear to be any case in which a per-
son to whom marriage has been
promised has claimed the right to be
treated as a future dependant.

Paul would need to demonstrate
to the board that there would have
been a union between him and Peter
in the future (once the Marriage Act
had been amended), and that he
would likely have been the spouse
dependant on Peter, and not vice
versa. Unless Paul could demon -
strate this the board would be enti-
tled not to treat him as a dependant.

As for Petra, she was the only
beneficiary nominated by Peter and
accordingly the board must consider
her as a beneficiary, even if there are
other dependants. The occasional
support that Peter gave her in the
past may not be sufficient on this
ground alone to treat her as a de-
pendant. She is certainly not some-
one for whom Peter would have be-
come legally liable for maintenance.

With regard to Sally seeking to
benefit her son Sam, the situation is
that in our law there is a rebuttable
presumption that a child born dur-
ing the subsistence of a marriage is
the child of the husband. If this pre-
sumption is rebutted and it seems
that it has been because a rare
hereditary disease would prove that
Peter was not the father, it would fol-
low that he had no obligation in law
to maintain Sam. But the fact that he
did support Sam resulted in Sam be-
ing “in fact dependant on Peter”.

As regards Zondi, if Peter had had
the relationship with her while also
in the relationship with Paul, so that
the relationship with Zondi only
ended at the time of Peter’s death
then, because Peter had maintained

Zondi, she too would be entitled to
be categorised as a dependant be-
cause she was, on Peter’s death, in
fact dependent on him.

On the basis of the above it would
appear that the beneficiaries of the
death benefit would be Petra, Sam,
and possibly Paul. The board would
need to decide not only how the
death benefit must be apportioned
among them, but also what the best
method of payment is. As Petra is
likely to be a minor, the board must
decide whether the death benefit
payable to her, and in respect of
Sam, would more appropriately be
paid to a trust.

Though the Pension Funds Adju-
dicator has stated that as a matter of
course the death benefit payable to a
minor should be paid to his or her
guardian unless there are sound rea-
sons why this should not take place
(Maluleka & Another v Nehawu Na-
tional Provident Fund), many legal
commentators consider that the
more appropriate test is what is in
the best interests of the minor.

Often the death benefit can be
large sums of money, which parents
may not have had any experience in
managing, and the board should as -
sess whether the lack of financial
skills of a guardian is sufficiently ma-
terial for the cost that will be in-
curred in having the minor’s death
benefit administered in a trust.

There are a number of trust com-
panies specialising in administra -
tion of death benefits and, while
there are costs associated with this,
there is at least a degree of proba-
bility that the benefit will, in the
hands of such trust companies, be
properly invested and administered.

While a different board (or the
adjudicator or a court) may arrive at
a different result, what is particularly
important from the board’s perspec-
tive is that, for their decision as to
who should benefit, the amount that
each beneficiary should benefit and
the method of payment, should be
defensible. It will be defensible if the
board can demonstrate that they
have followed a thorough process in
reaching their decision, and that
they have taken account of all the
relevant facts and disregarded irrel-
evant considerations (Ditshabe v
Sanlam Marketers Retirement Fund
& Another) and, in particular, under-
stood the legal aspects which they
are required to consider.

� Jonathan Mort is a director and
Vanessa Bell is an associate in em-
ployee benefits at Edward Nathan
Sonnenbergs.


