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been achieved;
� There is usually a defined vesting
date, with no re-testing; and
� As the awards are conditional on a
participant still being employed in
the future and certain company per-
formance targets having to be met,
the award of the shares is only
taxable at the time of vesting, but
will be on the full value of the shares
as at the time of their release.

The demands of corporate gov-
ernance require remuneration com-
mittees to focus on and, to some
extent, take charge of the contract-
ing, assessment and rewarding of
individual and business perfor-
mance. Increasingly, annual reports
are submitting evidence that this is
being taken seriously, although not
yet to the standards being imple-
mented in the UK, for example.

We are of the opinion that indi-
vidual performance will i n c re a s i n g l y
be taken into account. Furthermore,
there is no doubt that very few share
schemes will be introduced from
now on that do not have company
performance (absolute or compara-
tive) factored into vesting.

We recommend that companies
address the following trends:
� Any existing share-based incen-
tivisation should be revisited to
establish its efficacy in the light of
the changing accounting, tax and
regulatory environments.
� If an appreciation scheme is con-
sidered to be an essential part of the
long-term incentive mix, considera-
tion should be given to introducing
or converting to a share appreciation
right scheme.

Depending on a pragmatic view
of the likely share price movement,
consideration should be given to
whether the scheme should be eq-
uity or cash settled. A solution may
be to provide in the documentation
for a grant in any one year of either
one or the other, depending on the
current view. Additionally, in equity
settled, the documentation should
allow for either issue and allotment,
or purchase and transfer.
� Consideration should be given to
diluting or removing the reward
influence of the appreciation
scheme, and supplementing or
replacing it with either one, or both,
of a performance share scheme and
a deferred bonus scheme.
� An assessment of individual per-
formance should be factored into
annual allocations of whichever
schemes are in place.
� Company performance vesting
should feature in whichever
schemes are in place.
� In the case of the appreciation
scheme, performance vesting could
either be linked to an inflationary
index or to a threshold earnings a
share growth.
� In the case of a performance-
share scheme absolute and compar-
ative total shareholder return perfor -
mance should dictate the number of
shares that vest in any one tranche.
� In the case of the deferred bonus
scheme, if it is to be equity settled
with share matching, the matching
shares should be based on an assess-
ment of absolute and/or compara-
t i ve per for mance.

Nick Icely
and Murray Dicks
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VoIP and the laws of the land

BRINCKMANSHIP

SARS has power to impose 200% penalty
TAXPAYERS are often faced with a
200% penalty pursuant to the issue
of additional assessments by the
South African Revenue Service
(SARS). Section 76 of the Income Tax
Act provides that additional tax up to
200% may be imposed by the receiv-
er in the following circumstances:
� If the taxpayer makes default in
rendering a return;
� If the taxpayer omits from his
return any amount which ought to
have been included. It is specifically
provided that a taxpayer who
deducts or disregards or excludes an
amount which is not otherwise
permissible under the provisions of
the financial laws, is deemed to have
omitted an amount from his return;
� If the taxpayer makes an incorrect
statement in any return which re-
sults or would, if accepted, result in
an assessment of an amount less
than the tax properly chargeable.

Fortunately for taxpayers the
imposition of a 200% penalty should

not be automatic. SARS is entitled to
remit the whole or any part of the
additional tax as he sees fit.

However, it is provided that, un-
less SARS is of the opinion that there
were extenuating circumstances, he
is not entitled to remit the additional
tax if he is satisfied that any act or
omission of the taxpayer was done
with the intention to evade taxation.

In other words, where no fraud has
occurred, SARS can reduce the ad-
ditional tax. There are two enquiries:
� Whether there is an intention to
evade taxation;
� If there is no intention to evade
taxation, regard must be had to all
relevant factors, and not only to
extenuating circumstances.

In determining the extent of the
additional tax, three factors should
be taken into account:
� Punishment of the taxpayer;
� Deterrent effect on the taxpayer;
and
� Deterrent effect on others.

Applying these principles, the
court in ITC 1377 remitted the entire
amount of additional tax in circum-
stances where the taxpayer b e l i e ve d
that the amount concerned consti-
tuted proceeds of a capital nature. It
has been indicated that the concept
of extenuating circumstances refers
not only to the moral guilt of the tax-
payer, but all relevant factors.

In a recent case the tax court
specifically had to deal with the
imposition of a 200% penalty against
the background of undisclosed
amounts being discovered by SARS
pursuant to an investigation.

During argument a concession
was made on behalf of SARS that in
most cases a penalty of 100% is
imposed and not 200%. It was
specifically indicated by the court
that SARS cannot automatically
impose a fixed penalty of 200%. The
receiver is obliged to consider the
circumstances of each case.

In this context the circumstances
of the taxpayer, his financial position
and the involvement of third parties,
such as bookkeepers, and opinions
from third parties, would be impor-
tant. If these factors are present,
there is an obligation to reduce the
additional tax appropriately.

� Emil Brincker is a director at Ed-
ward Nathan Sonnenbergs.

IT BECAME legal for value added
network service (VANS) li-
censees to carry voice calls over
their networks on February 1

last year. The technology that they
predominantly use is voice over
internet protocol (VoIP), which
allows a voice call to be broken up
into packets and transmitted over
the internet in the same way as data.

VoIP is a far cheaper technology
than traditional circuit switched
voice calls, and is likely to grow in
popularity in the coming years.

Thanks to internet telephony,
service providers such as Skype have
now made it possible to make an
international telephone call to an-
other Skype user for the same price
as a local telephone call.

Internet telephony blurs the
distinction between the internet and
voice telephony. It also obscures the
difference between voice and data.
This presents its own set of legal
dilemmas, as historically voice
telephony was regulated d i f f e re n t l y
from the internet (in SA only a select
few network operators were permit-
ted to provide voice telephony until
recently, whereas the internet has
mostly been left to its own devices).

A challenge facing regulators
across the world is whether and how
to regulate VoIP. The internet is

notoriously difficult to police. Unlike
terrestrial cellular and fixed-line net-
works, the internet knows no nation-
al boundaries. Many VoIP providers
are based abroad, which places
them outside the net of national
regulation. VoIP providers also often
do not own their own networks, and
rely on other network operators to
transmit traffic on their behalf.

Broadly, there are two different
approaches to regulating VoIP that
have evolved over the years. The first
is to target only specific areas of VoIP
for regulation (also known as light-
touch regulation). The other ap-
proach is to treat VoIP in the same
way as other voice calls over a fixed-
line or terrestrial cellular n e t w o rk
(that is, in a technology neutral way).

The technology-neutral ap-
proach treats VoIP as one of many
voice platforms rather than a dis-
tinct service in its own right. This is
problematic because it seeks to ap-
ply the same degree of regulation to
internet telephony as to other net-
work operators. Countries that have
adopted a technology neutral stance
— notably Canada — have over-
regulated their providers. But this is
not workable in practice, given the
difficulties associated with enforcing
regulation over the internet.

For this reason, more countries

are starting to lean in favour of the
light-touch regulation of VoIP ser-
vices. Examples include the Euro-
pean Union, Hong Kong, Malaysia,
Singapore and the US.

In countries applying a light-
touch approach, the regulation of
VoIP has tended to be targeted
towards two main areas, namely
caller identification (which allows
the recipients of a telephone call to
see who is calling) and emergency
number access, which allows users
to call the police, the fire brigade and
other emergency services for free.

The light-touch premise is to
impose rules only where this is nec-
essary to overcome problem areas.
Another challenge is a lack of con-
sumer understanding and the need
to educate the market. Countries
such as Australia have addressed this
by disseminating consumer-friendly
information about VoIP rather than
introducing formal regulation.

So how should VoIP be regulated
in SA? The South African telecoms
landscape has changed markedly
over the past 10 years. The market
has become far more liberalised,
although there is still a long way to
go before it truly opens up to com-
petition. The market is characterised
by the presence of a small number of
locally based network operators and,

for this reason, the price of voice
calls in SA has tended to be high in
comparison to other countries. So
there is a strong argument to be
made in favour of lowering the legal
and regulatory barriers to entry for
VoIP providers in SA, which will
allow VoIP providers to proliferate
and hopefully drive down prices.

Unfortunately, the new Electron-
ic Communications Act does the
opposite. Under the previous
Telecommunications Act, anybody
could apply for a VANS licence and
provide VoIP at any time and with-
out restriction. This is no longer the
case under the Electronic Commu-
nications Act. The new legislation
only permits aspirant VoIP providers
who wish to provide voice telephony
using numbers from the national
numbering plan to obtain an indi-
vidual licence, which can only be
applied for on invitation from the
regulator, the Independent Commu-
nications Authority of SA.

Of course, these restrictions do
not apply to VoIP providers who do
not use national numbers. Never-
theless, the latest regulatory devel-
opments put a big spoke in the
wheel of growth of the sector.

John Botha
Edward Nathan Sonnenbergs


