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Cricket captain’s holiday in
Ireland ensures he complies
with day count to qualify for
income tax exemption

IN PRACTICE

Peter Dachs &
Bernard du Plessis

Individuals given a sporting chance of tax break

M
ANY of us suffered
the misfortune of
watching THAT game
on March 25 against
New Zealand.

It all started well enough, but by
the time JP Duminy was out trying to
play a cut shot to a ball pitched in
line with his off stump and De
Villiers was run out, many of us felt
that we had read this script before.

Then came the news that Graeme
Smith did not come home with his
team and instead went on holiday to
Ireland “for tax reasons”. What was
all that about? Rumours have been
flying about potential tax avoidance
and other nefarious activities.

On this score, however, our
Proteas captain is entirely blameless.
There is a provision in the Income
Tax Act (section 10(1)(o)(ii)) that
provides for an exemption from
South African tax in respect of
remuneration received by an
employee for services rendered
outside SA. This exemption only
applies if the employee was outside
the country for a period or periods
exceeding 183 days in total during
any 12-month period and for a
continuous period exceeding 60 full
days during that 12-month period and

his services were provided during
that period or periods.

It is likely that to qualify for this
exemption Smith was merely making
sure he complied with the day count
set out in this provision and, in
particular, the 60 continuous days
requirement. So there’s no reason to
suggest he has done anything other
than comply with our tax law.

This is a section specifically
designed to exempt income from tax
in the circumstances prescribed.
From a tax perspective there is
nothing wrong with timing a well-
earned holiday to comply with the
provisions of the law and ensure that
you qualify for an exemption
provided in the Income Tax Act.

If this exemption does not apply
then South African residents such as
Smith need to pay tax on their
worldwide income although they do
get a tax credit for any foreign tax
suffered. This means they should not
end up paying double tax.

In this regard, many countries tax
sportsmen and women who
participate in sporting tournaments.
The provisions of the Model Double
Tax Treaty allows the source state,
that is the country where the
tournaments are located, to tax the

income of such sportsmen or women.
The resident state (SA) then needs to
provide a tax credit for the foreign
tax imposed by that source state.

Individuals other than sportsmen
or women are more fortunate. If a
South African resident goes to, say,
Ireland and provides services in
Ireland then the Model Double Tax
Treaty provides that Ireland may not
tax such individuals in respect of
employment income derived while in
that jurisdiction if they are present in
that country for less than 183 days in
any 12-month period and are paid by
or on behalf of an employer which is
not a resident of that jurisdiction.

Such individuals may then escape
all tax on their income since the
jurisdiction where they provide the
services may not tax them and SA
(where they are tax resident) may
also exempt them from tax under the
exemption set out in section 10(1)(o).

If there was any truth in the
rumour that Smith was considering
leaving SA and captaining Ireland in
the next World Cup then this would
have different tax consequences. In
particular, if a tax resident of SA
ceases to be so resident, he is
deemed to dispose of all of his assets
at market value and capital gains tax

is payable on any gains arising from
this deemed disposal.

This is because when a person
ceases to be a resident of SA this
may be the South African Revenue
Ser vices’ last chance to get some tax
from such individuals. In particular,
once these individuals are no longer
resident for tax purposes in SA they
are only taxed on income derived
from a South African source or
capital gains derived from immovable
property in the country.

These non-resident individuals
may also pay reduced tax in the
jurisdictions to which they emigrate.
For example, the UK is famous for its
“resident, but not domiciled” rules in
terms of which individuals essentially
only pay tax in the UK on income
derived from a UK source or income
which is remitted to the country.

Hint to Smith: if you are thinking
of taking up the captaincy of another
country, consider England. We have
no doubt you will do a better job
than that other left-handed opening
batsman with a South African
surname and your tax bill may well
be lower than if you go to Ireland.

■ Peter Dachs and Bernard du Plessis
are directors in ENS’s tax division.
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SA ASA Code protects
international advertisers
and other marketing communications
by or from companies, organisations or
sole traders on their own website, or in
other non-paid space on-line under
their control, that are directly connect-
ed with the supply or transfer of goods,
services, opportunities and gifts, or
which consist of direct solicitations of
donations as part of their own fund-
raising activities.”

The extension of the UK Code may
have far-reaching consequences for
South African online advertisers or
electronic trading platforms where the
websites are accessible by citizens of
the UK. The UK’s Consumer Protec-
tion Regulations relating to “distance
selling” would apply. In addition, the
normal prohibition against misleading
advertising would apply, the details of
which are similar to what our code
determines.

An aspect that South African ad-
vertisers should be aware of is the pos-
sibility that the trademarks used in
their online advertising may be infring-
ing the rights of third parties in the UK.
One is probably faced with two types of
online advertisers, the incidental ad-
vertiser whose website is accessible in
the UK by someone doing some in-
ternet browsing and the advertiser who
targets the UK market as part of its
strategy. The latter should be aware of
the risks involved in advertising and
providing goods or services where the
trademark used may be infringing the
rights of third parties. It requires at
least a clearance search to be done and,
if available, those trademarks should be
registered to protect their abuse by
third parties.

Although the UK code does not ap-
ply to marketing communications in

foreign media, there are exceptions
which may be the rule in the case of
South African websites. Normally, di-
rect marketing communications that
originate outside the UK and are pub-
lished on non-UK registered websites,
if targeting UK customers, are subject
to the jurisdiction of the relevant
authority in that country if that au-
thority operates a suitable cross-border
complaint system. In the case of SA, it
does not and, consequently, the UK
ASA will be able to take action.

The new UK sanctions include nam-
ing and shaming the advertiser on the
UK ASA website, removing, with the
co-operation of the search engine, paid
for search advertisements that link di-
rectly to the page hosting the non-com-
pliant marketing communication on
the advertiser’s website and the placing
of paid for advertisements on the in-
ternet search engines that highlight the
non-compliance of the advertiser.

It is no longer good enough to rely
only on a trademark clearance search
before embarking on an advertising
campaign. Advertisers should be awa r e
of the limitations imposed by the South
African ASA Code insofar as the copy-
ing of international advertising, brand-
ing, packaging and labelling goes.

In those instances where South
African online advertisers’ websites are
accessible from the UK, those adver-
tisers should be aware that the UK ASA
Code can take action against offending
advertising material. The websites
should therefore not only comply with
South African ASA requirements, but
also with those of the UK. Those ad-
vertisers who choose to ignore these
advertising regulations do so at their
own peril.

Managing tax risks
Data analytics is an effective tool to support tax planning

NAZRIEN KADER &
CRAIG TURNBULL
De l o i tte

D
ATA analytics is the capability
that is going to become
essential for any company in-
terested in making smarter

decisions. Regulators too will use this
capability to find those who are, for
example, paying too little tax (or even
too much).

What companies need to do, in-
stead of waiting for the regulators to do
so, is analyse existing data to bench-
mark themselves using for example tax
ratios: against other countries and
against their industry.

Companies can engage in proactive
tax planning on amore scientific basis,
supported by trend analyses, than they
have done in the past.

Tax is usually the highest cost item
on the income statement and tax man-
agers should be using their data an-
alytics capability to manage their tax
strategies more efficiently. Every or-
ganisation needs to manage its tax risk
and this must be done in a transparent
and rigorous manner to meet gover-
nance, regulatory and good manage-
ment standards.

Good tax risk management allows a
business to more effectively focus its
resources and ensures that corporate
governance standards and obligations
to tax authorities are met. With an
increasing emphasis on regulation and
corporate governance, combined with
the frequency and integrated nature of
the South African Revenue Services’
(SARS) risk-based tax audits including
the high penalties for non-compliance,

the inherent risks for South African
corporate taxpayers have increased
e n o r m o u s l y.

The technologies that are available
today enable business executives to col-
lect data and gain insight to give them
a better understanding of the infor-
mation at a deep level and across the
enterprise.

This makes all the difference when
making difficult business decisions be-
cause it allows strategic considerations
and forecasting to be made based on a
scientific analysis. Doing projections,
business analyses, structuring transac-
tions for future benefits can all be done
wisely because it is more factually-
based as opposed to random samples

that are analysed in isolation.
One would also be able to pick up

non-obvious trends and highlight
anomalies. With taxes for example, one
could analyse average effective tax
rates (such as Value Added Tax (VAT)
and income tax), compare these to the
actual rates of VAT at 14% or company
taxes at 28% and pick up inconsisten-
cies — using this to manage the tax
compliance function more effectively.
Data analytics can be an effective tool
to support tax planning initiatives.

When data analytics technologies
are embedded in business processes,
the result can be a sharper view of the
patterns and signals buried deep below
the surface of the company’s data.


	09_05_11 01 01lr0905LAW_AL_1.pdf
	09_05_11 01 01lr0905LAW_AL_1b



