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Regulating
advertising
content

The ASA Code applies to the advertiser,
advertising practitioner and the medium
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HE Advertising Standards Au-
thority of South Africa (ASA),
through its Code of Advertising
Practice (Code) largely regu-
lates commercial advertising in SA.
The Code is based on the Inter-
national Code of Advertising Practice
as drafted by the International Cham-
ber of Commerce. A common miscon-
ception is that the Code only applies to
the advertiser while, in fact, it also ap-
plies to the advertising practitioner and
the medium involved in the publication
of the advertiser’s message.
Although the Code is primarily
aimed at regulating advertising content

within the borders of SA, it does protect
international advertisers whose adver-
tisements have never been used in the
country. Clause 9 of the general prin-
ciples of the Code prohibits the use and
copying of an international advertise-
ment or any part thereof in a manner
that is recognisable or clearly evokes
the existing concept and which may be
likely to result in the loss of potential
advertising value. Not only does it pro-
tect the international advertisement,
but it applies for a period of two years
since the date of the last usage of the
advertisement.

Even more significant is the fact
that it is not limited to the advertise-
ment but also covers product pack-
aging or labelling since both packaging
and labelling fall within the definition

ADVERTISING CODE

M The Code of advertising
protects international
advertisers whose
advertisements have never
been used in the country.

B Itis not limited to the
advertisement but also
covers product packaging
or labelling.
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of “advertisement” as determined by
the Code.

This clause flies in the face of es-
tablished trademark principles aimed
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at protecting international trademarks.
The Trade Marks Act does protect in-
ternational well-known trademarks
which have not been used or registered
in SA against the use and registration
thereofin SA by third parties. The prin-
ciple is clear: the international trade-
mark is required to enjoy a local rep-
utation in the relevant industry which is
not insignificant if the trademark is not
in use in this country. Most interna-
tionally well-known trademarks will be
afforded the protection contained in
the legislation if they comply. However,
those trademarks, which could include
packaging or labelling, which do not
qualify for protection as well-known
trademarks, would be vulnerable to be

appropriated by third parties, without
any recourse.

The ASA Code breaches that gap by
providing protection against the unau-
thorised use of the advertising, pack-
aging or labelling of the international
advertisements. This clause can cause
major embarrassment for the adver-
tising agency, and ultimately the un-
suspecting client launching a new
product, which was cleared insofar as a
normal trademark use and registrabilty
search goes.

It is relevant in those businesses
where the local advertising campaign
does not mimic the overseas campaign
and a competitor jumps the gun by
launching a specific slogan or distin-
guishing colour, which are unprotected
in this country from a trademark point
of view. The ASA has been strict in
enforcing the international rights, par-
ticularly where the parties are direct
competitors.

The copying of an international ad-
vertisement is not the only issue of
which advertisers should be aware. The
UK has recently widened the scope of
its Advertising Standards Authority’s
regulatory remit. The UK’s advertising
codes will, as from March 1 this year,
cover advertisers’ own marketing on
their websites and will also extend to
other content which is not paid for and
which the advertiser is able to control.
Inthisregard, SA’s code is a step ahead.
The Electronic Communications Act of
2005 determines that all electronic
broadcasters must adhere to the ASA
Code. We have, in contrast with the
UK, regulated the electronic marketing
media for some time already.

The extended scope of the UK ASA
Code will apply to: “Advertisements
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ENS was the only law firm to be recognised in the
top tier for banking and finance by Chambers and
Partners Global for 2011 and had the following to

say about ENS:

“With over 40 finance lawyers dealing with company
law and other aspecits of finance, this firm enjoys
a stellar market reputation. Sources rate the team
for its tough negotiators and long-standing local
and international presence.”
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