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THE global economic slowdown
could have a spin-off effect on
South African taxpayers.

The Commissioner of the South
African Revenue Service (SARS)
has a legal obligation to adminis-
ter the tax laws in the country and
to collect taxes for the government
of the day to fund the govern-
ment’s statutory duties, such as
health, safety, defence and so
for th. The government’s financial
year ends on March 31 of each year
and the commissioner must col-
lect the budgeted revenue to allow
the government to achieve its stat-
ed objectives. With the decline in
economic activity it will probably
become more difficult for the com-
missioner to exceed the budgeted
revenue. This may require the gov-
ernment to borrow on a larger
scale than previously.

During the 2007 to 2008 fi n a n -
cial year revenue was budgeted at
R544,6bn and this was revised to
R558bn. Actual revenue collected
amounted to R559,8bn. T his
amounted to a 15,2% excess of rev-
enue collected over the original es-
timate. For the 2008 to 2009 fi n a n -
cial year the treasury budgeted for
revenue of R625,4bn and revised
this to R626,5bn. Actual revenue
collected to September 2008 was
reported as amounting to
R285,4bn in the 2008 medium-
term budget policy statement
released on October 21 last year.

The commissioner will be un-
der pressure to collect the revised
budgeted revenue of R626,5bn.
Taxpayers will face greater levels
of enforcement from the commis-

sioner, particularly as March 31
approaches, to meet the steep rev-
enue estimate. Thus, taxpayers
should be prepared for more
intense tax audits that will be
finalised more quickly so that
assessments can be raised and the
tax collected in a shorter time-
frame than before.

When the commissioner issues
an assessment the tax must be
paid by the second date as reflect-
ed on the assessment. Where the
taxpayer wishes to dispute the
assessment an objection can be
lodged against that assessment.
Under the pay-now, argue-later
rule, taxpayers can be compelled
to pay the tax first and then dis-
pute the assessment under the
rules governing objections and
appeals. The Constitutional Court
upheld the constitutional validity
of the rule in Metcash Trading Ltd
v the Commissioner, SARS and the
Minister of Finance in the Consti-
tutional Court in 2001.

Where businesses are placed
under financial pressure because

of a slowdown in turnover, and
customers take longer to pay, the
temptation not to pay employees’
tax (PAYE) and value-added tax
(VAT) to the commissioner
timeously must be resisted. The
business holds these funds on be-
half of the state and the tax l aw s
contain onerous provisions that
the commissioner can and does
use to ensure that the tax is paid.

In certain cases those directors
and shareholder actively involved
in the financial affairs of the busi-
ness can be held personally liable
when PAYE and VAT are not paid
to the commissioner.

Taxpayers cannot ignore the
due date of assessments received
and hope that the tax will go away.
When a taxpayer fails to pay
assessed income tax in time and
ignores reminders for payment the
commissioner can appoint the tax-
p ay e r ’s bank as the taxpayer’s
agent under section 99 of the
Income Tax Act without informing
the taxpayer thereof. Once the
commissioner appoints a bank as
an agent the bank is legally com-
pelled to pay to the commissioner
any funds held by the bank for that
taxpayer. If the bank fails to com-
ply with the notice of appointment
issued by the commissioner the
bank can be held personally liable
to the commissioner for an
amount equal to the funds held in
the taxpayer’s account.

A question that arises is when
the taxpayer has no funds in the
bank account but has an overdraft
facility with a bank and whether
the commissioner can insist that

the bank pays the remaining bal-
ance of the overdraft facility to the
commissioner in settlement of the
tax due. Section 99 of the act refers
to funds held by the agent and it is
submitted that an overdraft facil-
ity cannot by any stretch of the
imagination amount to funds held
by the bank for the taxpayer. In
such a case the bank should in-
form the commissioner that it
does not hold any funds for the
designated taxpayer. However,
should the taxpayer’s bank ac-
count later reflect a favourable
balance the commissioner may be-
come entitled to that by relying on
section 99 of the act.

Section 47 of the Value-Added
Tax (VAT) Act of 1991 contains a
similar provision to section 99 of
the Income Tax Act. Under section
47 the commissioner may direct
that the taxpayer’s customers pay
any amounts due to the taxpayer
to the commissioner and not to the
taxpayer. The sections allowing
the commissioner to appoint other
persons as the agent of the taxpay-
er does not require that the com-
missioner inform the taxpayer of
such action first. In Hindry v Ned-
cor Bank Ltd and Another, the
high court held that section 99 of
the act was constitutionally valid.
The court also decided that the
fact that the commissioner was
not required to inform the taxpay-
er of the impending collection
action did not violate the taxpay-
er’s right to administrative justice.

The commissioner can, under
section 91 of the act, file a state-

ment of the tax and interest due by
the taxpayer with the clerk or reg-
istrar of any court. The effect of fil-
ing such a statement is that legal
proceedings may be taken thereon
as if it were a civil judgment given
in that court. The commissioner
can only file a statement once an
assessment has been issued to the
taxpayer, according to the decision
of Singh v Commissioner for SARS.

Taxpayers cannot in any cir-
cumstance use the commissioner
as a source of funding their busi-
ness. When the taxpayer has been
subjected to an audit and receives
additional assessments, legal ad-
vice should be sought to establish
the validity of those assessments.
At the same time the taxpayer can-
not ignore the due date of the ad-
ditional assessments issued by the
commissioner, as SARS can ap-
point banks and other parties as
the agent of the taxpayer to ensure
that the tax is paid. When a state-
ment is filed at a court the busi-
ness has a judgment against it and
will need to settle the tax due to
neutralise that judgment. When it
can be shown that the underlying
assessments giving rise to tax in
dispute were incorrectly issued
the taxpayer can approach the
court to rescind the judgment.

In the current economic cli-
mate it is expected that the volume
of tax disputes will increase as the
commissioner faces pressure to
meet the steep revenue budget.

■ Dr Beric Croome is a tax
executive at Edward Nathan
S o n n e n b e rg s .

Taxpayers cannot use SARS to fund a business

TAX BITES

Sell your house at its market value
RETIREES looking to

increase their in-
come by selling a
property held in a

trust to a relative or beneficia-
ry at less than market value
should proceed with caution,
or risk attracting capital gains
tax (CGT) and donations tax.

For a retired couple living
in a property valued at R5,5m
and owned by a discretionary
trust — whose investments of
R4m don’t yield sufficient in-
come to maintain their
lifestyle and cover medical ex-
penses — selling their proper-
ty to their only child at a
favourable price of R3,5m m ay
seem attractive.

The property would stay in
the family, and the couple
could continue to live there
until they are ready to move to
a retirement village in a few
years’ time, while the sale pro-
ceeds could be invested to
fund their income.

W h at ’s more, their off-
spring, as the sole surviving
beneficiary of the trust, would
in all likelihood get the pur-
chase price back.

But following this route
will result in both donations
tax and CGT exposures.

As regards donations tax,
section 56(1) (l) of the Income
Tax Act provides for an exemp-
tion to donations made “under
or in pursuance of a trust”.
However, a discretionary ben-
eficiary of the trust may not

suffice to qualify the transac-
tion for exemption.

The South African Revenue
Service (SARS) might argue
that the transfer of the prop-
erty was not effected “under
and in pursuance of the trust”,
but pursuant to an agreement
of purchase and sale.

Aside from a donations tax
exposure — at 20% on the “dis-
count” against market value —
there would be significant
CGT exposures.

Where a trust enters into a
transaction with a beneficiary
or even a relative of a benefi-
ciary, the trust and that ben-
eficiary (or relative) will qual-
ify as “connected persons” for
tax purposes. Where connect-
ed persons enter into a trans-
action on other than arms’
length terms, that transaction
will attract the provisions of
paragraph 38 of the eighth
schedule to the act.

Paragraph 38 entitles SARS
to determine the capital gain
arising from the transaction
on the basis of a sale at market
value. But who, between the
beneficiary or buyer and the
trust, would bear the liability
to pay the CGT?

Ordinarily a “ves ting” of an
asset in the hands of a resident
beneficiary of a trust will lead
to the capital gain being taxed
in the hands of that beneficia-
ry at an effective rate of 10%.
The “ves ting” contemplated in
paragraph 80(1) of the eighth

schedule denotes a right of a
beneficiary to take transfer of
an asset of the trust.

The better view is that the
“ves ting” contemplated in
paragraph 80(1) is only con-
fined to those situations where
trustees allocate an asset to a
beneficiary, or the allocation is
more simply and directly ef-
fected by the peremptory
terms of the trust deed.

Failing this “ves ting”, the
capital gain (calculated by ref-
erence to market value) would
in the ordinary course be
taxed at the level of the trust,
and at an effective rate of 20%.

The better course of action
is for the retirees to sell the
property to a beneficiary at
full market value, which
would obviate any donations
tax exposures. Thereafter, the
trustees might allocate the
capital gain (of some R2m) to
their son. On this basis the
capital gain (near enough
equal to the proposed dis-
count) would be subject to
CGT in their son’s hands un-
der paragraph 80(2) of the
eighth schedule, and at an ef-
fective rate of 10%.

This would save donations
tax at 20% on R2m and reduce
the rate of CGT on the effective
“discount” from 20% (in the
hands of the trust) to 10% in
the hands of the beneficiary.
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