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BUSINESS DAY, October 2007 12BUSINESS LAW & TAX REVIEW
Acts, Bills, Draft Bills & Commencement Dates (for August 23 to September 19 2007)

BILLS
Draft Technology Innovation

Agency Bill, recorded in
Government Gazette 30164, Notice
No 999 of 17 August 2007: Notice of
introduction of Bill I into
Parliament, written comments by
August 31 2007

Education Laws Amendment Bill
33 of 2007, recorded August 24 2007

Regulation of Interception of
Communication and Provision of
Co m m u n i c a t i o n - Re l a t e d
Information Amendment Bill 9 of
2006, B 9A-2006 and B 9B-2006
recorded August 24 2007

Repeal of the Black Administration
Act and Amendment of Certain
Laws Amendment Act, recorded
August 24 2007

National Environment Laws
Amendment Bill 35 of 2007,
recorded August 29 2007

Prohibition or Restriction of
Certain Conventional Weapons
Bi l l 7 of 2007, recorded B7A and B7B

Mineral and Petroleum Resources
Development Amendment Bill 10
of 2007, recorded B10B

National Space Agency Bill ( d ra f t ) ,
recorded in Government Gazette
30220, Notice No 1020 of August 31
2007, for written comments by
September 28 2007

National Environmental
Management Amendment Bill
36 of 2007, recorded September 6
2007

Transport Agencies General Laws
Amendment Bill 27 of 2007, B27B

recorded September 11 2007
Special Adjustments

Appropriation Bill 37 of 2007
(2007/08 financial year), recorded
September 11 2007

National Gambling Amendment
Bi l l 31 of 2007, B31B recorded
September 11 2007

Co-operative Banks Bill 13 of 2007,
B13B recorded September 11 2007

ACTS
South African Red Cross Society

and Legal Protection of Certain
Emblems Act 10 of 2007, with
effect from August 16 2007 in
Government Gazette 30178, Notice
No 737 of August 16 2007

Provincial Appropriation Act 2 of
2007, recorded in Gauteng

Provincial Gazette, Notice No 4 of
July 31 2007, for general
infor mation

Provincial Adjustment
Appropriation Amendment Act 1
of 2007, recorded in Gauteng
Provincial Gazette.

The Convention on International
Interests in Mobile Equipment
Act 4 of 2007

Firearms Control Amendment Act
28 of 2006, recorded in
Government Gazette 30210, Notice
No 775 of August 22 2007

Municipal Fiscal Powers and
Functions Act 12 of 2007, recorded
September 17 2007

Transnet Pension Fund
Amendment Act 6 of 2007,
recorded September 17 2007

WITH EFFECT FROM DATES
Nursing Act 33 of 2005, under

section 62 of the Nursing Act,
2005, 1 hereby determine August
10 2007 as the date on which, to
the extent indicated below, the
following sections of the said act
shall come into effect: Sections 5,
6, 7, 9, 10, 12, 14, 15, 16 and 60

The Convention on International
Interests in Mobile Equipment
Ac t 4 of 2007, with effect from
August 24 2007 in Government
Gazette 30213, No R 20 of August
24 2007

Pension Funds Amendment Act 11
of 2007, with effect from
September 13 2007 in
Government Gazette 30297, No R
26 of September 13 2007

ROYALTIES are an integral
component of SA’s busi-
ness sector. As a result, the
recent Supreme Court of

Appeal decision confirming that
royalties are taxable has brought
welcome relief. Many businesses
that license intellectual property
were at a substantial risk including
international entities with local
independent operations and the en-
tire franchising sector.

A South African entity entered
into a licence agreement with its
foreign principal under which it was
authorised to use certain licensed
trademarks. In terms of the agree-
ment, the South African entity paid
substantial royalties to its foreign
principal, the proprietor of the
brand and trademarks, for the use of
those trademarks.

Prior to the appeal court ruling,
the lower courts found the royalty
payments were of a capital nature
and therefore taxable. The Supreme
Court of Appeal subsequently found
differently and decided, that royalty
payments are of a revenue rather
than of a capital nature.

The decision reiterated the fol-
lowing established principles:
n “Expenditure incurred for pur-
poses of acquiring a capital asset of

the business is capital expenditure
whereas expenditure, which is part
of the cost incidental to the perfor-
mance of the income producing op-
erations … is revenue in nature.”
n “A distinction is thus drawn
between expenditure made to
acquire an income-producing con-
cern (in respect of which the outlay
is usually non-recurrent) and money
spent … in working the concern for
the present production of profit.”
n “The conclusion to be drawn from

all the cases seems to be that the true
nature of each transaction must be
examined in order to determine
whether the expenditure in question
is capital or revenue expenditure”
and that, … “in deciding that ques-
tion each case must be decided on
its own facts and circumstances”.
n The royalty payment was made …
for the use of the trademarks. Its pur-
pose was to procure for the licensee,
“… the use — not ownership — of
the intellectual property of another

from its sole and rightful owner for
the duration of the agreement”.
n The ownership of the intellectual
property remained with the propri-
etor throughout the term of the
agreement and that upon termina-
tion thereof the local licensee
“would automatically cease to have
the right to use the intellectual prop-
erty in question”.
n The anticipated and recurrent
nature of the royalties was a strong
indicating factor that they are relat-

ed to revenue rather than capital.
“The recurrent cost of procuring the
use of something that belongs to an-
other is usually recognised as being
of a revenue nature. An example is
the recurrent rent paid … for the use
of premises…”, which is certainly
“expenditure incurred in the pro-
duction of income and of a non-
capital nature and therefore
deductible … for the purpose of
determining taxable income”.

The court found that the royalty
fees paid were indistinguishable
from ongoing rental payments for
the use of another’s property and
that the royalties neither created nor
preserved any capital asset in the
hands of the taxpayer.

The confirmation of many previ-
ously existing principles is comfort-
ing. Even so, it is critical to bear in
mind that each case will be decided
on its own facts.

Although the general principles
have been confirmed, there are cer-
tain situations where the court could
arrive at a different decision — such
as, for example, in the case of an in-
definite exclusive licence agreement
where a single payment is made.


