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Loan deemed
to count as
gross income
THE Supreme Court of Appeal

delivered its judgment in the
long-awaited Brummeria Re-
naissance case last month.

It was held that the right to use an
interest-free loan constituted an
“amount”, which “accrued to” the
relevant taxpayers in terms of the
gross income definition contained in
the Income Tax Act.

Pursuant to this judgment, com-
mentators have indicated that the
effect is that all inter-company in-
terest-free loans and funding loans
to trusts would be taxable. In this
context the same type of issue
would, for instance, apply to low in-
terest rate loans as opposed to in-
terest-free loans.

The matter dealt with interest-
free loans made by occupants of
units in retirement villages. In
particular :
n The taxpayers obtained interest-
free loans from a potential occupant
to finance the construction of a unit
in a particular retirement village;
n A debenture was issued to the po-
tential occupant acknowledging the
loan;
n The lender was granted a lifelong
right to occupy the unit on the basis

that ownership remained with the
taxpayer; and
n The taxpayers were obliged to re-
pay the loan to the lender upon can-
cellation of the agreement, or upon
the lender’s death.

The taxpayers in fact used the fi-
nancing so acquired to develop the
units, and the funds were not invest-
ed in income-earning investments.

It is important to appreciate that
the loan was given in return for
acquiring the lifelong right to occu-
pation. In other words, the right to
occupy the units was inseparably
linked to the continued making of
the interest-free loan.

The question was whether the
right to use the interest-free loan
constituted a reward in a form other
than cash which is taxable in terms
of the definition of gross income.

The definition of gross income is
defined as, inter alia, the total
amount, in cash or otherwise, re-
ceived by or accrued to or in favour
of a resident.

In the statement of the grounds
of assessment it was argued that the
developer or taxpayer received a
quid pro quo and that “the benefit
received in exchange for the provi-

sion of occupation rights has an as-
certainable money value and ac-
cordingly falls within the definition
of ‘gross income’ of the act”.

It was not argued that the actual
receipt of the loan resulted in the re-
ceipt of amounts for the purposes of
the gross income definition.

The argument for the South
African Revenue Service (SARS) was
that the right to retain and use the
loan capital on an interest-free basis
constituted a right which had an as-
certainable money value and which
accrued to the taxpayers.

The appeal court held that:
n Rights of a noncapital nature and
which are capable of being valued in
money are included under gross
income;
n Making an interest-free loan con-
stitutes a continuing donation,

which confers a benefit on the bor-
rower (CIR v Berold );
n Even though the rights could not
be turned into money, the question
is whether a receipt or accrual in a
form other than money has a money
value. The question whether the re-
ceipt or accrual can be turned into
money is one of the ways in which
one can determine the value. The
test is objective and not subjective.
The judgment in Stander v CIR is
thus wrong.
n Paragraph (i) of the gross income
definition dealing with fringe bene-
fits was inserted not because those
benefits are not otherwise taxable,
but to put it beyond doubt which
benefits are taxable and how to de-
termine their value;
n The fact that a right cannot be
alienated does not negate a value;

n The taxpayers would also have
been taxed on amounts received
should those amounts have been in-
vested (in the form of interest). No
question of double taxation would
arise as the amounts lent “were to
have been invested so as to produce
i n t e re s t ” and there would then have
been two separate and distinct re-
ceipts or accruals, each of which
would fall to be included in the gross
income of a taxpayer;
n The taxpayers did not put into dis-
pute the valuation of the rights with
reference to the application of the
weighted prime overdraft rate for
banks;
n The taxpayers only belatedly ar-
gued that, if there was an amount, it
was of a capital nature and thus did
not form part of gross income; and
n The link between the right of oc-
cupation and the interest-free loans
was always acknowledged.

The initial argument was that the
interest-free loan as such constitut-
ed gross income, as it was received in
exchange for granting the occupa-
tion right. Subsequently it was said
that the value of the benefit of the
right to use the amounts constituted
gross income. However, in both in-
stances it was always linked to the
granting of occupation rights.

It is correct to say that the receipt
of a loan would never fall within
gross income. It is for this reason
that the grounds of assessment were
amended.

The importance of a right to re-
ceive an asset was also illustrated by
Judge Basil Wunsch in the judgment
of CIR v Cactus Investments, w h e re
the example was used of a tailor sell-
ing a suit in exchange for the right to
receive dividends. Even though div-
idends themselves are exempt,
Judge Wunsch indicated that the re-

Continued on Page 2



Page 2 08/10/07 01 01lr0810LAW straussv 11:58:26 AM 09/10/07 

2 BUSINESS DAY, October 2007 BUSINESS LAW & TAX REVIEW

ceipt of the right constituted valu-
able consideration and would h a ve
been taxable (similar to the ap-
proach in the Brummeria case).

In both instances, whether in the
Brummeria case or in the case of the
tailor, a right is received on the basis
of a quid pro quo that is given by the
t a x p a ye r.

The valuation of the right and
that it has to be determined objec-
tively, was confirmed previously by
our courts.

IN Ochberg v CIR the taxpayer pre-
viously held most of the share
capital of the company and re-

ceived further shares pursuant to
services that he rendered. Even
though the relative shareholding of
the taxpayer remained the same, the
court said that one should consider
the substance of the transaction and
that the test was not whether or not
the taxpayer was benefited.

The shares constituted an
amount other than in cash and they
were given for services rendered.
The fact is that, if the shares had
been received by a third party, they
would have had value. On this basis
an objective test is thus f o l l owe d .

However, the issue is still how to
value the right. One cannot auto-
matically assume that the weighted
prime overdraft rates would be the
consideration, as no individual tax-
payer would be able to obtain a
prime rate on a deposit.

The judgment is also correct in
the sense that there may be two ac-
cruals, ie the first for the right to re-
ceive the loan and that a tax could
arise to the extent that the funds may
be deposited subsequently. In other
words, there are two tax events.

In the circumstances, it therefore
follows that the judgment does not
have such a far-reaching effect as
some commentators might think. It
is quite fact-specific because it was
clearly indicated that the right to the
loan was granted in return for the
right to occupy the relevant units. In
the case of an interest-free loan to a
company, the causal connection is
not present and there is not a quid
pro quo for granting the loan. It is in
this context that one would not be
able to apply the judgment in the
case of all interest-free or low inter-
est rate loans.

Loan seen
as gross
income
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Is this the beginning of the
end of the hamburger?
FOOD manufacturers and

trademark proprietors are
urged to study carefully the
proposed regulations re-

cently published in the Government
Ga ze t t e on amendments to the
Foodstuffs, Cosmetics and Disinfec-
tants Act of 1972.

The bill contains controversial
proposals, which, if not brought to
the attention of its creators, could
give rise to some serious headaches
down the line.

The large number of definitions
indicates that the proposals could
find broad application in a health
context, with severe implications for
trademark proprietors.

The definitions section describes
everyday products such as “choco -
late confectionery”, “c e re a l ”, “dair y
p ro d u c t s ”, “frozen meat”, and
“poultr y”. Also defined is “water”.

Expressly prohibited is the man-
ufacture or sale of food products that
do not comply with the regulations,
one of the requirements of which is
that nutritional information of food
products should be indicated in a
specific format, prescribed in fine
detail. For example:
n The product’s name must be at
least 4 mm high;
n The country of origin must be
clear ; and
n The date of durability must be
s h ow n .

There are also regulations gov-
erning the use of words such as nat -
ural, fresh, light, healthy, whole-
some, balanced nutrition, sustained
energy, pure, and vegetarian. In tra-
ditional trademark principles, these
terms, being descriptive, are not
suitable for registration.

Applicants for the registration of
trademarks for food products in
classes 29 (fish, meat and so on) and
30 (coffee, bread, and so on) on the
trademarks register will have to bear
the regulations in mind, especially as
trademark applications are some-
times based on the actual label of the
product, which could contain “neu -
t ra l ” descriptive wording. The regis-
trar may require proof of compliance
with the food regulations.

However, it seems that a com-
petitor may oppose another com-
petitor’s trademark application be -
cause it does not comply with these
regulations. Another option might,
be to lodge a complaint with the Ad-
vertising Standards Authority.

There are also specific provisions
dealing with claims on the label of a
food product — for instance, the

claim that a particular product is
suitable for diabetics.

Interestingly, the regulations de-
termine that the front of a food
vending machine must indicate the
name of the food product, except
where it is easily visible and legible
to a prospective purchaser.

The regulations are also strict on
comparisons of the fat, sugar, salt or
alcohol level of food products when
the claims “re d u c e d ”, “less than”,
“f e we r ” and “light” are made on a
label or in an advertisement.

There is a prohibition on any
food product claims intended for in-
fants and young children up to the
age of three.

When it claims to have slimming
properties, the product must be la-
belled: “Only effective as part of an
energy-controlled prudent diet and
an increase in moderate physical ac-
t i v i t y.” There are also prescriptions
for the use of the word “diet”.

A “pictorial representation” on
the label of a product must not be
misleading. It must be made clear,
through the use of words such as
“serving suggestion”, that a partic-
ular product is not contained in the
packaging, with the exception of
chocolate and sugar confectionery.

The most controversial of the reg-
ulations relate to products consid-
ered not to be essential for a healthy
diet and for which no claim with a

nutritional message can be made.
These products include soft

drinks (bearing the words “e n e rg y ”,
“p owe r ”, or “spor t”), iced teas,
muffins, doughnuts, chewing gum
and potato crisps. Also included are
fast foods, ice cream, health or en-
ergy bars, sweetened condensed
milk and coffee creamers. Such
products shall not be advertised to
children younger than 16.

The regulations will not only af-
fect “re a l ” people, but also entities
such as Superman, Mickey Mouse,
The Simpsons, The Little Mermaid
and Ghostbusters, because the use
of any cartoon character or puppet,
computer animation or similar strat-
egy or token or gift to encourage the
use of the products is forbidden.
Likewise, an actor younger than 16
years may not be used.

Nor may these “non-essential”
products be advertised or promoted
in a school tuckshop or on any
school or preschool premises.

A host of questions surrounding
the practical issue of current trade-
mark registrations comes up.

Would it be permissible, for in-
stance, to continue to use Shrek to
sell chewing gum? If the regulations
are seen to apply to existing regis-
trations, it could imply that some
marks would have to be abandoned
to comply with the regulations.

Many kids’ movies are marketed

in conjunction with some “undesir -
able” food product. So would it now
be impossible for certain films to be
linked to non-essential food prod-
ucts for their promotion?

The implications are profound.
Consider a situation where a mark
containing a cartoon character is re-
fused registration for a food product
until it is proved that the mark will
not be used to advertise the product
to consumers younger than 16. Is
this feasible?

How does a company target peo -
ple older than 16, when all ages are
exposed to advertisements on tele-
vision and in the print media?

In the case of tobacco products, it
was decided that the negative con-
sequences justify an absolute prohi-
bition on advertising. Advertising
alcoholic products is still allowed,
subject to restrictions.

Much like the introduction of
laws forcing motorists to wear seat
belts, or motorcyclists to wear hel-
mets, one is faced with the dilemma
of where the individual’s rights end,
and where the state’s duty to protect
its citizens begins. If the proposed
food regulations are accepted, it may
be that younger citizens will live
healthier lives, but with less fun and
far fewer hamburgers.

Wim Alberts
Bowman Gilfillan


