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The punishment must fit the transgression
THE Competition Act provides that
a notifiable merger may not be im-
plemented without the required
a p p r o va l .

If the parties to a notifiable
merger have implemented that
merger without approval, the
Competition Tribunal may impose
an administrative penalty not ex-
ceeding 10% of the firm’s annual
turnover in and from SA during its
preceding financial year.

In the Structa Technologies
case, the tribunal recognised that
the commission’s task is to ensure
that business complies with the
Competition Act and that its aim
should be to stop unlawful con-
duct, to punish the wrongdoer and
to deter unlawful conduct from oc-
curring or being repeated. Howev-
er, the tribunal recognised that
high penalties, although sending
strong signals that breaches of the
Competition Act will not be toler-
ated, must be imposed only if the
relevant facts of the case warrant
such a penalty. Of importance to
the tribunal in this case was that
the respondents did not deliber-
ately flout the commission’s au-
thority and had acknowledged
their contravention. The tribunal
emphasised that one of the main
objectives of compliance is to con-

vince people that it is in their best
interests to comply with the law
and not to force them to hide their
transgressions once they realise
that they had made a bona fide
mistake. Since the contravention
in this case was based on a bona
fide error that embodied no neg-
ative consequences and that the
parties had, as soon as they had be-
come aware of their error, diligent-
ly set about complying with their
obligations, the fine was set at a
symbolic level of R1.

Conversely, in the Edgars case,
the tribunal imposed a fine of
R250 000 for failing to obtain ap-
proval for a notifiable merger pri-

or to its implementation. In deter-
mining that this amount was ap-
propriate, the tribunal considered
the factors in section 59(3) of the
Competition Act, which include
the nature, duration, gravity and
extent of the contravention; any
loss or damage suffered as a result
thereof; the level of profit derived
from the contravention and the
degree to which the respondent
has co-operated with the compe-
tition authorities.

Since the respondents had nev-
er intended to evade substantive
scrutiny of the merger, a high
penalty was not imposed. The tri-
bunal did, however, recognise that
the penalty cannot be so low that a
firm would regard it as worth
evading the requirements of the
Competition Act to secure a quick
deal. On this basis, since the mo-
tive for avoiding notification (al-
though bona fide) was one of ex-
pediency, a fine of R250 000 was
deemed to be appropriate.

In the consideration of the set-
tlement agreement between the
Tiso Consortium and the commis-
sion in relation to the acquisition
of New Africa Investments Ltd, the
tribunal confirmed the agreement
to pay an administrative penalty of
R500 000 for the pre-implementa-

tion of the merger. The tribunal
found that the failure to notify was
not motivated by a desire to avoid
regulatory scrutiny because the
merger might be prohibited, but
rather to present a “risk-free” bid
to shareholders. The tribunal ac-
cepted the commission’s findings
that the parties were bona fide. On
this basis, the fine was deemed to
be appropriate. However, the tri-
bunal cautioned that if the moti-
vation for failure to notify had not
been bona fide, a sum of R500 000
would have been inadequate by a
large degree — the fine for jump-
ing the light should significantly
diminish the spoils of the prize.

Most recently, the tribunal re-
fused to confirm the Netcare/CHG
consent agreement, where the
commission’s calculation of the
penalty was considered to be too
low. The tribunal said the commis-
sion had failed to consider various
factors in the calculation of the
penalty, including that Netcare
ought to have had an appreciation
of the law; that Netcare had an in-
terest in not appearing as a con-
trolling shareholder of CHG; the
history of inconsistent explana-
tions to assess the firms’ b e h av i o u r
and degree of co-operation; and
the long duration between imple-

mentation and notification. The
tribunal recognised that firms may
construe low penalties as an ac-
ceptable cost of doing business if
prior implementation impedes
proper adjudication and thus re-
jected the consent agreement.

The case law has been entirely
consistent. The determination of
an appropriate penalty for failure
to obtain the required approval
prior to implementing a merger is
tested by reference to the factors
set out in section 59 of the Com-
petition Act. However, of impor-
tance in this regard are the parties’
bona fides and the rationale for
the non-notification. If the merg-
ing parties have willfully failed to
notify in order to seek an advan-
tage, the administrative penalty
imposed should be high.

Conversely, however, where the
parties have made a bona fide er-
ror, have not flouted the competi-
tion laws and have not intention-
ally evaded competition scrutiny,
the amount of the penalty should
be set at such a level to encourage
firms to regularise their conduct
by approaching the commission.
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Ec o n o m i c
conditions
may spark
fraud
WHITE collar crime is

set to rise with SA’s
middle class at poten-
tially the greatest risk.

The past year has seen most
people being dramatically affected
by the cost of living increases. Con-
sumers’ after-tax spend has been
hardest hit by increases in interest
rates, fuel and food prices, which
shows few signs of respite. Many
will be reduced to desperation in
an effort to service debt accumu-
lated in more stable conditions.

Figures released by the South
African Reserve Bank show an in-
crease of 500 basis points over the
last three-year interest rate cycle.

The implication for the mid-
market home owner (average
house value of R1m) who pur-
chased before this rise is that on a
100% bond they will be paying
about R5 000 more a month than
they were three years ago. This will
have a dramatic effect on dispos-
able income. Home owners have
been forced to scale down, get sec-
ond jobs and adjust spending
habits in line with the increase in
their monthly fixed commitments.
The demand for rental properties
is steadily increasing.

Data released by Wesbank cite

an increase in car repossessions to
more than 2 000 a month nation-
ally compared with just over a
1 000 only a year ago. Wesbank es-
timates that up to 6 000 vehicles
could be auctioned m o n t h l y.

Food prices show similar trends
and SA, like many other nations
globally, has been e xposed.

It is clear that while tougher
market conditions prevail, the per-
centage of those unable to keep up
with rising costs across most sec-
tors will increase. Therefore, the
rise of fraudulent activities by em-
ployees trying to maintain partic-
ular lifestyles habits is a reality
many local companies will now
face. Bearing this in mind it is use-
ful to examine the profile of a typ-
ical fraudster:
n A fraudster is very often the
most trusted, capable and willing
employee;
n It is somebody who knows the
business well and can do every-
thing, a typical Mr Fixit;
n Over the age of 30, generally
male, coming from a stable home
with an above-average education;
n A first offender, with a relation-
ship of trust between the employer
and employee over time which re-
places the need for controls and

eliminates the controls such as the
segregation of duties; and
n They are usually an employee
who has been with the company
five years or more, often employed
in the finance department and in a
managerial position.

The detection of such a fraud-
ster is usually evident through a
series of behavioural red flags.
When considering that many
frauds go unnoticed until consid-
erable loss has occurred, picking
up on such tendencies early could
be crucial.

The stolen money often ends up
being spent on expensive accesso-
ry items such as cars and designer
clothes. The person may have an
addiction to gambling, alcohol
and drugs which slowly increases.

Staff who feel they are not val-
ued and begin to misinterpret the
real value of their input are the
ones who usually commit fraud.

Committing the fraud and using
this as justification is common-
place.

Certain suppliers will be
favoured irrespective of price or
quality. The awarding of tenders
and irregularities in the procure-
ment process should arise suspi-
cion particularly with larger con-
tracts over sustained periods.

Irregularities are often uncov-
ered when employees are out the
office unexpectedly and someone
has to manage their responsibili-
ties. Many companies are moving
towards enforcing minimum con-
tinuous leave periods during a
one-year cycle in an effort to iden-
tify such offenders.

The perpetration of a fraud of-
ten happens in an environment
which the individual knows well
and can control. Any efforts to re-
move them from this, such as via
promotion, would be resisted.

A seemingly obvious point that
many companies overlook when
securing the services of an employ-
ee is a prior criminal record. Pre-
employment screening is a valu-
able proactive measure that can
prevent considerable losses down
the line.

It is clear that while we move
through harsh economic condi-
tions the need to raise awareness
about such threats is stronger than
ever. The promotion of a strong
ethics culture combined with the
introduction of strong antifraud
controls is critical. Closing gaps
and reducing the exposure to cer-
tain staff could be a valuable ex-
ercise in the long run. The signs
may already be there. It is how one
reacts to them which will deter-
mine prevention and success.


