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‘Passport to strike’ denied
A certificate of outcome cannot trump the
limitations contained in section 65

BRIAN PATTERSON
AND JACQUI DRIVER
Edward Nathan Sonnenbergs

I
N AN unreported case the Labour
Appeal Court last year had to de-
termine whether a certificate of
non-resolution issued by a Com-

mission for Conciliation, Mediation and
Arbitration (CCMA) commissioner
permitting industrial action overrides
section 65 of the Labour Relations Act
and the Labour Court’s jurisdiction to
interdict strike action.

Vodacom and the Communications
Workers Union (CWU) entered into a
collective agreement on November 1
1999 following a dispute relating to
organisational rights. The agreement
provided that any request by the CWU
for additional organisational rights
would be dealt with in terms of the
provisions of the Labour Relations Act.
Disputes relating to organisational
rights were referred to the CCMA in
2002 and 2004 by the CWU. The
CCMA arbitrated on the disputes and
found in both instances that the col-
lective agreement was binding on the
CWU and Vodacom.

In 2006 the CWU again referred an
organisational rights dispute to the
CCMA. The matter could not be re-
solved at conciliation and a certificate
of outcome was issued. The certificate
provided that the CWU was entitled to
engage in industrial action. A month
later, the CWU advised Vodacom that it
would engage in a national strike in
support of the organisational rights dis-
pute it had referred to the CCMA.
Vodacom advised the CWU to with-
draw its strike action in the light of
section 65(3)(a)(i) of the Labour
Relations Act which provides that no
person may take strike action if that
person is bound by a collective agree-
ment that regulates the issues in dis-
pute. The CWU refused to do so on the
basis that it had a certificate from the
CCMA entitling it to strike. Vodacom
launched an urgent interdict in the
Labour Court.

The Labour Court issued an interim
order interdicting the strike. On the
return day, Vodacom was ordered to

pay the costs of the entire urgent
application. Judge Rampai held that
the certificate of outcome, regardless of
whether it was irregular or unlawful,
remains valid until set aside by a court
on review and was, so to speak, a “pass -
port to strike”.

On appeal to the Labour Appeal
Court, Vodacom argued that section 64
of the Labour Relations Act was not
determinative of the lawfulness of the
strike and the Labour Court’s juris-
diction. Section 64 contains the pro-
cedures to be followed to engage in
industrial strike action. The procedure
includes obtaining a certificate of out-
come. The certificate does not in and of
itself constitute a “passport to strike”,
particularly where there is another
operative prohibition (S65).

The Labour Appeal Court held that
section 65 of the act limits the right to
strike and must be read together with
section 64. Therefore, if a strike falls
within one of the limitations contained
in section 65 of the legislation, the
strike is unlawful regardless of whether
the provisions of section 64 have been
complied with. In other words, a cer-
tificate of outcome cannot trump the
limitations contained in section 65 and
is not a “passport to strike”.

The judgment of the Labour Appeal
Court, while reconcilable, sits some-
what uncomfortably with the court’s
decision in Fidelity Guards v Epstein
NO & others where the court held that
once a certificate of outcome has been
issued the CCMA has the power to
arbitrate the dispute until the certifi-
cate is set aside on review by the
Labour Court.

In the Fidelity Guards case, the em-
ployee referred an unfair dismissal dis-
pute to the CCMA. At conciliation the
matter remained unresolved and a cer-
tificate of outcome was issued directing
that the matter be referred to arbi-
tration. The arbitrating commissioner
found that the dismissal of the
employee was unfair and awarded com-
pensation. The employer took the de-
cision on review to the Labour Court.
The employer alleged that the arbi-
tration award should be reviewed and
set aside because the employee’s

referral to the CCMA had not been
served and filed within 30 days of the
date of his dismissal. The employee had
not applied for condonation and such
condonation application had therefore
not been considered and ruled upon by
the CCMA. Accordingly, the CCMA did
not have jurisdiction to conciliate or
arbitrate the dispute.

In coming to its decision, the
Labour Appeal Court examined the
relevant sections of the Labour
Relations Act and identified the con-
ditions that must exist under the leg-
islation before a dispute that is
unresolved may be arbitrated upon.

The court concluded that firstly
there must be a referral, secondly that
the referral has been served properly
on the relevant parties and thirdly a
certificate of outcome must be issued.
The court found that where a referral is
made outside the requisite 30-day
period and no application for condo-
nation is made or an application is
made but no decision has been taken,
the jurisdiction of the CCMA to

arbitrate is not affected provided that
the certificate of outcome has not been
set aside. The employer only raised the
jurisdictional issue on review at the
Labour Court when it should have been
raised much earlier. The Labour
Appeal Court understandably took a
jaundiced view of the employer’s
approach, with far-reaching conse -
quences for future litigants.

The far-reaching consequences of
Fidelity Guards may not have been fully
understood nor intended. While the
certificate of outcome may reflect that

there was an attempt to conciliate, this
fact alone ought not to be determi-
native of the true legal position. The
fact that a certificate was issued in the
Vodacom case does not mean that the
employees were, in law, entitled to
strike. Arguably, a commissioner who
unlawfully issues a certificate should
not deprive the Labour Court of
jurisdiction pending a review and set-
ting aside of the certificate. In the
Labour Court decision of Silver Mead-
ows Trading, Judge van Niekerk, cor -
rectly held that the commissioner does
not make a jurisdictional ruling when
the dispute is incorrectly characterised
on the certificate of outcome.

From a practical perspective, em-
ployers should of course always attend
conciliation hearings and ensure that
all jurisdictional issues are raised and
argued at conciliation to avoid possibly
being denied an opportunity to do so at
a later stage once the certificate of out-
come has been issued. Such certificates
do not in and of themselves constitute
a “passport to strike”.

The Labour
Appeal Court held

that section 65 of
the act limits the right
to strike and must be
read together with
section 64
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S
OUTH African firms wishing
to invest offshore — outside of
the common monetary area
(noting that Lesotho, Namib-

ia, South Africa and Swaziland form
part of the common monetary area ) —
in respect of transactions under
R500 million are not required to

obtain formal exchange control
approval, but may do so through
authorisation of an authorised dealer
(one of the local commercial banks).

Outbound investments over
R500 million still require formal
exchange control approval through the
South African Reserve Bank (SARB).

In examining the implications of
this relaxation, let us assume that a
South African resident company
invests offshore through a foreign
incorporated subsidiary.

In both cases above, from a current
exchange control perspective, profits
of the foreign incorporated subsidiary
may under no circumstances be
retained by it to fund investments or
loans back into the common monetary
area (including SA) as this will be

considered a “loop” for SARB
purposes. In other words, the foreign
incorporated subsidiary is not permit-
ted to make a loan to its South African
resident holding company or any South
African exchange control resident (or
indeed a loan anywhere in the common
monetary area (in effect in lieu of a
dividend) as this will constitute an in-
vestment “loop” for SARB purposes.

As we know, “loop” structures are
contrary to SARB policy and although
there are many permutations, a “loop”
will generally exist when a South
African resident makes an investment
into a non-resident, who then reinvests
back into the common monetary area.
When a “loop” is detected by SARB, it
will be required that the structure be
unwound (this may result in untoward

tax consequences), with potentially
punitive financial and other penalties.

Profits from the foreign incorpo-
rated subsidiary should not be remitted
to the common monetary area (includ -
ing South Africa) by way of loan. Prior
to October 26 2004, the foreign in-
corporated company would have been
obliged to declare to the South African
holding companies (pro rata) share of
profits by way of a dividend on an an-
nual basis, and to repatriate the same to
South Africa. Subsequent to October
26 2004, dividends declared by off-
shore subsidiaries have been exempted
and may be retained offshore and used
for any purposes (apart from “loop”
investments), provided no recourse to
South Africa is involved. Any dividends
repatriated to South Africa after

October 26 2004 may be retransferred
abroad and used for any purpose, sim-
ilarly provided that there is no recourse
to South Africa and no loop.


