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SOMETHING TO DECLARE

Push to make customs procedures more transparent

Feedback on draft bills
should ensure stakeholders
reap the benefits of
improved service delivery

T
HE customs world was
abuzz with the Februar y
26 deadline looming for
comment on the Draft
Customs Control Bill and

the Draft Customs Duty Bill.
The South African Revenue

Ser vice’s (SARS) intention with the
draft bills is to make customs
procedures efficient, transparent and
predictable for traders.

Along with this aim, the emphasis
on customs modernisation and
stakeholder engagement is apparent.
SARS has, by all accounts, been open
to engagement even before the
February 26 deadline. This is most
welcome. Drafting 1 086 sections is,
in any event, no mean feat.

Certain trusted and preferred
stakeholders will reap the benefits of
improved service delivery.

Ideally SARS hopes to move
towards an environment where no
supporting documents will be
required for clearance and goods
stopped for inspection by SARS will

eventually be based on risk profiling.
Two of the value propositions

behind the overhaul of the existing
legislation were expeditious release
procedures and an emphasis on
electronic communication.

This is evident by the tight
timelines prescribed by the Draft
Customs Control Bill.

It is proposed that imported
goods (whether or not containerised)
must be cleared within three days of
arrival. The current time period is
seven days. The three-day time
period might work for industries that
are geared up for pre-clearing.

The reporting requirements are
quite onerous, not only in number,
but in terms of the short time frames
allowed for compliance. While the
need for SARS to have advance
notice of what it may expect is
understood, we have doubts about
the proposed time frames.

We wonder if, for example,
carriers in charge of a foreign-going
aircraft bound for SA are aware that

they will be required to give advance
notice to SARS of the arrival of the
aircraft in the country at least two
hours before the arrival of the
aircraft at the first customs airport
where the aircraft will call after
entering SA. This would be the
requirement if the voyage time to
that airport, taken from the last place
where cargo or travellers bound for
SA were taken on board, is likely to
be more than six hours.

This reporting requirement will
have to be met within at least one
hour before the arrival of the aircraft
at that customs airport in SA if that
voyage time is likely to be less than
six hours.

Further, this report must:
■ Indicate the original place of
departure of the aircraft for that
voy a g e ;
■ Indicate all places where the
aircraft called between the original
place of departure and SA;
■ Include the full voyage schedule of
the aircraft, indicating all places in

SA where it is scheduled to call; and
■ Any other detail as may be
prescribed by rule.

The report must be submitted
electronically to SARS. Then, on
arrival, an arrival report must be
submitted electronically within 15
minutes after the arrival of the
aircraft at that airport.

Even in the absence of a
definition for the term “day” it still
possible to see that some of the time
periods prescribed for reporting will
place additional pressure on
role players in several industries.

A key issue, and one in which all
role players will have a keen interest,
is the re-issuing of the rules to the
customs legislation. The rules will
contain key operational issues which
role players must still review and
comment on prior to finalisation of
the customs legislative framework.

■ Virusha Subban is a senior
associate at Edward Nathan
Sonnenbergs.
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the following could be considered:
■ Cancellation of the registered
mark.

The conflicting registration could
be attacked on the basis of non-use.
This remedy would only be available if
the owner has not used his mark for a
continuous period of at least three
years after registration.

A prior registration can also be can-
celled if it is similar to an earlier, well-
known mark or was filed in bad faith, or
if an agent or representative of the
trademark owner registered the mark
in his own name. The onus to prove
these facts will be on the person seek-
ing cancellation. The first ground may
be the most difficult to prove given that
the goods in question have been man-
ufactured in China for export purposes
only and could hardly have established
a reputation in that country.
■ Reaching agreement with the owner
of the registered mark.

The owner could be asked to con-
sent to the trader’s use of the trade-
mark or to sell or licence the mark to
the trader.

Prevention is the only viable solu-
tion in most cases which may be cold
comfort to traders who have been
sourcing their goods from China for
years without trademark protection.
Traders considering China as a source
of supply would be well advised to reg-
ister their trademarks without delay.

SA and China have been used as
examples because of their relevance to
the South African import and export
industries. The issues discussed here,
however, apply equally to other coun-
tries where goods are produced for
export purposes only. Whether you are
sourcing glassware from Italy or T-
shirts from Vietnam under your own
brand, remember to protect your
trademark in those countries as well.
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DENEYS Reitz Attorneys write: In an
article in Business Law & Tax Review
(“Suppliers take heed”, November
2009) following the Supreme Court of
Appeal judgment in Cladall Roofing
(Pty) Ltd v SS Profiling (Pty) Ltd, we
stated:

“Although SS Profiling had deliv-
ered IBR roof sheeting, it was common
cause that the bulk of the sheeting was
… not of the required thickness and
strength, and had not met the spec-
ifications set out in the order. The court
pointed out that the roof sheeting de-

livered by SS Profiling bore no relation
to the goods ordered, but was an en-
tirely different and inferior product. SS
Profiling therefore did not comply with
its performance obligations.”

We based this statement on the fol-
lowing paragraphs in the judgment:
■ Paragraph 9 in which Mr Bursey is
described as an authorised represen-
tative of SS Profiling;
■ Paragraph 17 in which the following
is recorded: “Mr Bursey was called out
to examine the roof. After he had done
so, he realised that there was a major
problem and that the sheeting that had
been delivered was not as had been
specified by Mr Lategan. In particular,
it was not of industrial strength.”;
■ Paragraph 24 in which the following
is stated: “For the purposes of deciding

the separated issues agreed upon by
the parties, it is common cause that the
bulk of the product delivered by SS,
while it was indeed IBR roofsheeting,
was not of the required thickness; was
not full hard industrial strength; had
not been galvanised according to a
Z275 specification, and had not been
manufactured and produced according
to Mittal standards. Not one of the
specific attributes of the roofsheeting
agreed upon between the parties as
forming the subject of the agreement
had thus been met: in fact, the roof-
sheeting delivered by SS bore no re-
lation to the goods ordered, but was an
entirely different (and inferior) prod-
uct. None of the minimum threshold
requirements set by Cladall and agreed
to by SS had been met by the latter. The

contract could not be performed by
delivering IBR sheeting, irrespective of
its specification. It could only be per-
formed by delivering IBR sheeting of
the required specification.”

The attorneys of SS Profiling have
written to us and stated that it was not
common cause and neither was it ad-
mitted that the goods that were de-
livered did not meet the specifications
set out in the order. Instead, they stated
that for purposes of deciding the sep-
arated issues only, it was assumed by
the parties that SS Profiling supplied
material that did not comply with the
required specifications.

We are also advised by SS Profil-
ing’s attorneys that the nature and
quality of the goods is still the subject
matter of High Court proceedings.

Tax break for
skills transfer
Employers with learners on the payroll
urged to tap into enhanced incentives

SHAFEEKA HARTLEY
Deneys Reitz

T
AX deductions have been
enhanced for employers with
learners on their payroll. With
the focus in recent years on

empowerment and skills development,
skills transfer has come to the fore in
business. Tax incentives were intro-
duced a few years ago to encourage
employers to educate and train their
employees. These incentives were,
however, complex and inaccessible to
the vast number of employers.

New and improved incentives have
now been introduced for tax years end-
ing on or after January 1 2010, but the
window closes on October 1 2011.
Employers who want to improve their

balance sheet should act now to ensure
that the learnerships undertaken by
their employees are registered with a
sector education and training authority
(Seta) and are not a repeat of education
or training previously undertaken but
not successfully completed.

The employer may then claim an
initial allowance of R30 000 in the year
in which the learnership commences.
In that year, the allowance will be
apportioned between the number of
full months for which the learnership
endures. The employer is therefore not
forced to recoup the full allowance to
the South African Revenue Service
(SARS) should the learner leave its
employ during the year of assessment.
As long-service awards have all but lost
their appeal, employers will no doubt

welcome this change as it enables them
to claim a pro rata portion of the
allowance when the learner exits.

However, it does not end there.
Upon successful completion of a learn-
ership that endures for less than two
years, the employer may claim a fur-
ther R30 000 allowance.

Upon successful completion of a
learnership that endures for two years
or more, this additional allowance of
R30 000 may be multiplied by the
number of consecutive years of learn-
ership undertaken, as set out in the
learnership agreement.

By way of example, the employer

enjoys an aggregate allowance of
R120 000 in respect of a three-year
learnership agreement; R30 000 in
the year of commencement and
R90 000 upon successful completion
in the third year. If the learner has any
disabilities, the employer’s commence-
ment and completion allowances are
increased to R50 000.

While the above incentives are
applicable to all registered learner-
ships, accounting, auditing and law
firms, which employ articled clerks as a
matter of course, are particularly well
suited to take full advantage of these
enhanced tax incentives.

TAX BENEFITS FOR SKILLS TRANSFER

■ The employer may claim an initial
allowance of R30 000 in the year in
which the learnership commences

■ Upon successful completion of a
learnership that endures for less
than two years, the employer may
claim a further R30 000 allowance
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